

[image: image1.wmf]
ADVANCE \y54

United Nations
A/CN.4/498

ADVANCE \y84General Assembly



Distr.: General

17 March 1999

English

Original: English/French

ADVANCE \y223International Law Commission

tc \l3 "International Law Commission
Fifty-first session
Geneva, 3 May–23 July 1999

Second report on State responsibility

tc \l2 "Second report on State responsibility
by Mr. James Crawford, Special Rapporteur

tc \l3 "by Mr. James Crawford, Special Rapporteur
Contents
ADVANCE \d3



Paragraphs


Page








I.
Scope of the present report



1


3








II.
Review of draft articles in Part One



2–156


3









A.
Part One, Chapter III: Breach of an International Obligation



2–156


3










1.
Introduction



2–4


3











(a)
Overview



2–3


3











(b)
Comments of Governments on Chapter III as a whole



4


4










2.
Review of specific articles in Chapter III



5–148


5











(a)
Article 16: Existence of a breach of an international obligation



5–15


5











(b)
Article 17: Irrelevance of the origin of the international obligation breached



16–26


10











(c)
Article 19 (1): Irrelevance of the subject matter of the obligation breached



27–34


14











(d)
Article 18 (1) and (2): Requirement that the international obligation be in force for the State



35–51


16











(e)
Articles 20 and 21: Obligations of conduct and obligations of result



52–80


23











(f)
Article 23: Breach of an international obligation to prevent a given event



81–92


36























(g)
Articles 18 (3) to (5) and 24 to 26: Completed and continuing wrongful acts



93–135


40











(h)
Article 22: Exhaustion of local remedies



136–148


57










3.
Other issues relating to breach of an international obligation



149–153


62











(a)
The spatial effect of international obligations and questions of breach



150–153


62











(b)
Possible distinctions between breaches by reference to their gravity



154–155


64










4.
Summary of proposals concerning Chapter III



156


65





















I.
Scope of the present Report1
tc \l2 "
I.
Scope of the present Report1


The Special Rapporteur would like to thank M Pierre Bodeau, Research Associate, Lauterpacht Research Centre for International Law, University of Cambridge, for his substantial assistance in the preparation of this report, and The Leverhulme Trust for its financial support. A group of younger scholars (with financial assistance from the Humanities Research Board of the British Academy) provided assistance with the literature on State responsibility in various languages: they were Associate Professor Andrea Bianchi, University of Siena; Professor Carlos Esposito, Autonomous University of Madrid; Professor Yuji Iwasawa, University of Tokyo; Dr. Nina Jorgensen, Inns of Court School of Law, London; Ms. Yumi Nishimura, Sophia University; Dr. Stephan Wittich, University of Vienna.
1.
The present report continues the task, begun in 1998,2 of systematically considering the draft articles in the light of the comments of Governments and developments in State practice, judicial decisions and in the literature. In later parts of the report it is also proposed to deal with certain general issues raised by Parts Two and Three of the draft articles, and to begin considering the articles in Part Two.3
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1.
Introduction

(a)
Overview
2.
Chapter III of Part One consists of 11 articles dealing with the general subject of “breach of an international obligation”. The matters dealt with in Chapter III on analysis fall into five groups:4
(a)
Articles 16, 17 and 19 (1)5 deal with the notion of breach itself, emphasising the irrelevance of the source of the obligation or its subject matter;

(b)
Article 18 (1) and (2) deals with the requirement that the obligation be in force for the State at the time of its breach;

(c)
Articles 20 and 21 elaborate upon the distinction between obligations of conduct and obligations of result, and in similar vein article 23 deals with obligations of prevention;

(d)
Articles 24 to 26 deal with the moment and duration of breach, and in particular with the distinction between continuing wrongful acts and those not extending in time. They also develop a further distinction between composite and complex wrongful acts. Article 18, paragraphs (3) to (5), seek to specify when continuing, composite and complex wrongful acts have occurred, and deal with issues of intertemporal law in relation to such acts;

(e)
Article 22 deals with an aspect of the exhaustion of local remedies rule, which is analysed within the specific framework of obligations of result.

For reasons that will emerge, it is proposed to deal with the articles in this order.

3.
Taken together, the articles in Chapter III seek to analyse further the requirement, already laid down in principle by article 3 (b), that in every case of State responsibility there must be a breach of an international obligation of a State by that State. But there is a difficulty in taking this analysis much further without transgressing the distinction between primary and secondary rules, on which the draft articles as a whole are founded. In determining whether there has been a breach of an obligation, consideration must be given above all to the substantive obligation itself, its precise formulation and meaning, all of which fall clearly within the scope of the primary rules. However the principles and distinctions elaborated in Chapter III are intended to provide a framework for that consideration, and to the extent that they do so, Chapter III can have a useful function.6

(b)
Comments of Governments on Chapter III as a whole
4.
No comments call into question the need for Chapter III as a whole. But the United Kingdom of Great Britain and Northern Ireland expresses concern that “the fineness of the distinctions drawn [in Chapter III] between different categories of breach may exceed that which is necessary, or even helpful, in a statement of the fundamental principles of State responsibility”.7 Germany, summarizing its comments on individual articles, notes that (in addition to article 19) Chapter III contains “a number of provisions that should be revised or redrafted”.8 Japan complains that the categorization of international obligations in Chapter III contains “excessively abstract concepts ... laid down in unclear language”; in its view the difficulty of drawing these distinctions “would be counter-productive to any effort to settle a dispute”.9
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(a)
Article 16: Existence of a breach of an international obligation
5.
Article 16 provides as follows: 

“There is a breach of an international obligation by a State when an act of that State is not in conformity with what is required of it by that obligation.”

6.
Article 16 repeats within the framework of Chapter III, but in slightly different language, the element already expressed in article 3 (b). Under article 3 (b), an internationally wrongful act occurs when conduct attributable to a State “constitutes a breach of an international obligation of [that] State”. But article 16 specifies the element of breach a little further, identifying as a breach (and thus as wrongful) all conduct which “is not in conformity with what is required of” the State by the obligation in question. This element is sometimes described as the “objective” element of State responsibility, as compared with the requirement of attribution which is described as the “subjective” element. The notion of State responsibility as focusing on the right (le droit subjectif) of the injured State is discussed further in the context of article 40 and its definition of “injured State”. But there are other difficulties in the dichotomy between “subjective” and “objective”. After all, attribution is a legal process, and is in that sense “objective”.10 In addition, the existence of a breach of international law may depend on the knowledge or state of mind of the actor(s) for whose conduct the State is responsible. In such cases some mental element is attributed to the State as a basis for its responsibility,11 which is thus, in one sense at least, “subjective”, although still in principle governed by international law. Moreover, the same act may be a breach of a treaty vis-à-vis one State but lawful, or even required, under a treaty with another State:12 in such cases the notion of “breach” has an inter-subjective element which is missing in relation to attribution. For these reasons, the terminology of “subjective” and “objective” elements of responsibility is confusing and is best avoided.

7.
The commentary to article 16 justifies the use of the term “not in conformity with”, noting that “it expresses more accurately the idea that a breach may exist even if the act of the State is only partially in contradiction with an international obligation incumbent upon it”.13 It goes on to distinguish breach of an international obligation from a breach of comity,14 or of a contract between a State and a private person or corporation,15 or generally of “legal obligations governed by a legal order other than the international legal order”.16 It notes the need for compliance with other articles of Chapter III in order to establish a breach, but says nothing about the relationship between Chapters III and V.

8.
There have been only a few Government comments on article 16. France raises the question of breach of an international obligation which is overridden by “an obligation considered to be superior”, citing as an example Article 103 of the Charter of the United Nations. It therefore proposes the addition of the words “under international law” at the end of article 16.17 The United Kingdom suggests that article 21 (obligations of result) be merged with article 16.18
Article 16 and the problem of conflicting international obligations
9.
France’s comment raises the general question of conflicting international obligations. So far as Article 103 of the Charter is concerned, the question might be thought sufficiently regulated by article 39 of the draft articles, on the assumption that that article will be expressed to apply to the draft articles as a whole.19 But the problem of potentially conflicting international obligations is a wider one.

(a)
The first situation to be considered is where general international law resolves a contradiction between two or more international obligations which are, or have been, in force for a State, so that under international law, one of those obligations prevails over the other. For example, under the law of treaties, a later treaty between the same parties prevails over an earlier one to the extent of any inconsistency.20 A later inconsistent rule of general international law normally prevails over an earlier rule. A peremptory norm of international law prevails over any inconsistent norm not having that character (i.e. any norm of jus dispositivum).21
(b)
A second situation occurs where one treaty provision claims priority over another, as for example Article 103 of the Charter. All Members of the United Nations have thereby agreed that in their mutual relations, Charter obligations prevail over other treaty obligations, even under later treaties. This was the basis for the Court’s decision in the Lockerbie cases, to the effect that the Libyan Arab Jamahiriya rights under the Montreal Convention of 1971 not to extradite certain nationals were subordinated to its duty to do so under a Security Council resolution with which Libya was, prima facie, obliged to comply under article 25 of the Charter.22
(c)
These cases, however interesting they may be for other purposes, raise no special difficulties for article 16. In each case, one international obligation prevails, and no State has any right that the “subordinate”, “suppressed” or “repealed” provision should be complied with. But the rules referred to above cannot ensure complete consistency between the international obligations of a State, any more than national law can ensure completely against valid but inconsistent contractual obligations. Thus under article 30 (4) of the Vienna Convention on the Law of Treaties, if any of the parties to two inconsistent treaties is different, both treaties are considered to remain in force, with the consequence that State A (a party to both) may have one set of obligations to one group of States and another set of obligations to another.23 In Costa Rica v. Nicaragua,24 the Central American Court of Justice held that Nicaragua was internationally responsible to Costa Rica for entering into a treaty with a third State25 without first complying with the consultation requirements of an earlier treaty between Nicaragua and Costa Rica. The Court did not, however, declare the later treaty invalid, because it had no jurisdiction over the United States. In the Case concerning East Timor, the International Court was even more reticent. It was argued that Australia’s entry into a treaty with Indonesia which conflicted with the rights of Portugal under the Charter, as well as with the rights of the people of East Timor as represented by Portugal, gave rise to the international responsibility of Australia. Unlike Costa Rica, Portugal expressly did not seek a determination that the treaty with Indonesia was void, restricting itself to a claim of responsibility. The Court declined to decide the case at all, on the ground that it could not do so without first pronouncing on the illegality of the conduct of Indonesia, a State not a party to the proceeding.26 In these circumstances, it was not competent to determine Portugal’s claim of responsibility against Australia.

(d)
The Vienna Convention on the Law of Treaties does not contemplate that a treaty will be void for inconsistency with another treaty.27 Instead, it seeks to resolve the difficulties of conflicting treaty obligations by expressly reserving “any question of responsibility which may arise for a State from the conclusion or application of a treaty, the provisions of which are incompatible with its obligations towards another State under another treaty”.28 Thus it is no excuse under international law for non-compliance with a subsisting treaty obligation to State A that the State was simultaneously complying with a treaty obligation to State B. So far as the law of responsibility is concerned, this raises questions about the possibility of cessation or restitution in cases where it is impossible for the State concerned to comply with both obligations. This may raise issues for Part Two of the draft articles, but not for the formulation of article 16.

The relationship between disconformity with an obligation, wrongfulness and responsibility
10.
Article 16 identifies as a breach of an obligation any failure to “conform” with what is required of a State by that obligation. One difficulty with this idea is the identification of the “obligation” in question. It is normally said, for example, that States are under an obligation to protect diplomatic premises, or to allow innocent passage to foreign vessels in the territorial sea, the obligation being identified with the particular primary rule as found, respectively, in article 22 (2) of the Vienna Convention on Diplomatic Relations, or in article 17ff of the United Nations Convention on the Law of the Sea, or their customary law equivalents. But these primary rules do not specify all of the conditions which have to be met in order for a breach of an obligation to be established. Within the system of the draft articles, and under general international law, certain other factors are relevant to the question whether there has been a breach, for example, the consent of the “victim” State, or the circumstances of self-defence or force majeure. It might be said that, properly understood, the primary rule actually contains in itself all the conditions, qualifications, justifications or excuses applicable to it, so that the notion of “conformity” with the obligation imposed by that rule entails that all these conditions or qualifications are met, and all possible justifications or excuses excluded. But it is clear that this is not the sense in which article 16 should be read. Otherwise it would be circular, saying nothing more than that the breach of an obligation occurs when that obligation is breached. Moreover, the circumstances precluding wrongfulness, dealt with in Chapter Five, are treated as secondary rules of a general character, and not as a presumptive part of every primary rule.

11.
If this is so, then there is a difficulty with article 16, in that it appears to say that a breach of an international obligation occurs when an act attributable to a State does not conform with the obligation imposed on that State by a primary rule, notwithstanding that one of the circumstances precluding wrongfulness in Chapter Five may exist. This might appear to create a kind of “wrongfulness in the abstract”, i.e. a breach for which no State is responsible, which the Commission in its commentary expressly disclaims.29 Or it might appear to contradict article 3, which provides that attribution and breach are, taken together, sufficient conditions for wrongfulness.30 How can there be wrongfulness in circumstances where wrongfulness is precluded?

12.
In responsibility cases since article 16 was adopted, the International Court has approached this issue in rather different ways.

(a)
In the Diplomatic and Consular Staff case, the Court, having determined that the conduct in question was attributable to the Islamic Republic of Iran, concluded that on the facts the Islamic Republic had failed to comply with its obligations under the relevant treaties and under general international law to protect the diplomatic and consular personnel and to respect and secure their inviolability. It concluded that there had been “successive and still continuing breaches by Iran of its obligations to the United States”, and added:

“Before drawing from this finding the conclusions which flow from it, in terms of the international responsibility of the Iranian State vis-à-vis the United States of America, the Court considers that it should examine one further point. The Court cannot overlook the fact that on the Iranian side ... the idea has been put forward that the conduct of the Iranian Government ... might be justified by the existence of special circumstances.”31
The Court went on to examine, and reject, a possible “defence” of Iran, not specifically pleaded (because Iran had not appeared), still less proved. The Court noted that even if it had been duly pleaded and proved, it would not have constituted “a justification of Iran’s conduct and thus a defence to the United States’ claims in the present case”.32 It was on this basis that the Court sustained the finding that Iran “has incurred responsibility towards the United States”.33 Apparently the breach of the obligation occurred, as it were, prior to any determination as to the existence of any special justification or “defence”, whereas the determination of responsibility was only made after such a defence had been excluded. This may imply that responsibility has not two but three elements, attribution, breach and the absence of any “special” defence or justification — although too much should not be read into a judgment dealing with an egregious breach, in a case where the Respondent State did not appear and where the Court was apparently leaving no stone unturned in its analysis.

(b)
In the Case concerning the Gabcikovo-Nagymaros Project, the Court noted that:

“when a State has committed an internationally wrongful act, its international responsibility is likely to be involved whatever the nature of the obligation it has failed to respect”.34


Further, the Court stressed that:

“when it invoked the state of necessity in an effort to justify that conduct, Hungary chose to place itself from the outset within the ambit of the law of State responsibility, thereby implying that, in the absence of such a circumstance, its conduct would have been unlawful. The state of necessity claimed by Hungary — supposing it to have been established — thus could not permit of the conclusion that, in 1989, it had acted in accordance with its obligations under the 1977 Treaty or that those obligations had ceased to be binding upon it. It would only permit the affirmation that, under the circumstances, Hungary would not incur international responsibility by acting as it did. Lastly, the Court points out that Hungary expressly acknowledged that, in any event, such a state of necessity would not exempt it from its duty to compensate its partner.”35
But how can it be said that international responsibility is “likely” to be involved in the event of an internationally wrongful act if, according to article 3, there can be no such act without responsibility?

13.
The Tribunal in the Rainbow Warrior arbitration adopted yet another formula, referring to “the determination of the circumstances that may exclude wrongfulness (and render the breach only apparent)”.36 But in accordance with article 16, “there is a breach of an international obligation ... when an act of that State is not in conformity with what is required of it”; the breach is not merely “apparent”.

14.
The difficulty may be more semantic than real, but nonetheless there is a difficulty. On the one hand, it cannot be said that a State which has evidently not acted in the manner required by a treaty or customary obligation in force for it has nonetheless acted “in conformity with” or “in accordance with” that obligation. On the other hand, it is odd to say that a State has committed an internationally wrongful act when the circumstances are such as to preclude the wrongfulness of its act under international law. However, this problem is more appropriately discussed in the framework of Chapter Five (circumstances precluding wrongfulness). For the moment, a reservation needs to be entered to the language of article 16, depending on the analysis to be undertaken of the various concepts underlying Chapter Five. But France’s suggestion that the words “under international law” be added to article 16 seems a sensible one in any event, since it emphasizes the point that the existence and content of an international obligation are determined by the system of international law and not just by the literal terms of any particular text taken in isolation.

“not in conformity with what is required of it by that obligation”
15.
Finally, it might be asked whether the words “not in conformity with what is required ... by that obligation” are apt to cover the many different kinds of breach. In some cases, an international obligation may require precisely defined conduct from the State concerned (e.g. the enactment of a specified law). In others it may set a minimum standard of conduct above which the State concerned is free to go (e.g. most human rights obligations). Later articles attempt to encapsulate some of these differences by drawing distinctions between so-called obligations of conduct, obligations of prevention and obligations of result; these are discussed in due course. It can be argued that the phrase “is not in conformity with” is flexible enough to cover the many permutations of obligation, and that any doubts can be sufficiently covered in the commentary. On the other hand, it is slightly odd to talk of an act as not being “in conformity with” an obligation. The Drafting Committee may wish to consider alternative formulations in the various languages (e.g. “does not comply with”).


(b)
Article 17: Irrelevance of the origin of the international obligation breached
16.
Before reaching any conclusion on article 16, it is necessary to consider also articles 17 and 19 (1). Article 17 provides as follows: 

“1.
An act of a State which constitutes a breach of an international obligation is an internationally wrongful act regardless of the origin, whether customary, conventional or other, of that obligation.

“2.
The origin of the international obligation breached by a State does not affect the international responsibility arising from the internationally wrongful act of that State.”

17.
The commentary to article 17 poses the important question whether international law has a single regime of responsibility for all breaches of obligation, i.e. whether it matters that the “origin” of an obligation is a bilateral or multilateral treaty, a unilateral act, a rule of general international law, a local custom or a general principle of law. It notes that:




“most systems of internal law distinguish between two different regimes of civil liability, one of which applies to the breach of an obligation assumed by contract, the other to the breach of an obligation having its origin in another source.”37
The answer given, drawing on the implication already provided in articles 1 and 3, is: no. Unlike most systems of national law,38 international law has a single regime of responsibility, or at least a single general regime. It is possible for special self-contained regimes of responsibility to be developed, in which case the general regime of responsibility will be excluded either by express provision or (more likely) by application of the lex specialis principle, dealt with in article 37 of the draft articles.39 But apart from that, there is, it is argued, no systematic distinction in international law between obligations arising from treaties and those arising in other ways (e.g. by unilateral act, under general international law).40 While the absence of explicit authority on the point is noted, a review of case law and practice reveals that:

“The customary, conventional or other origin of the obligation breached is not invoked to justify the choice of one form of reparation in preference to another, for instance, or to determine what subject of law is authorized to invoke responsibility.”41
Various reasons are given for the absence of any such distinction. In particular, “the same obligation is sometimes covered by a customary rule and by a rule codified conventionally”,42 and the same treaty often contains “contractual” and “law-making” provisions, so that the suggested distinction between traités-lois and traités-contrats is unreliable.43
18.
A second question, addressed by article 17 (2), is whether the origin of an international obligation may in some way affect the regime of responsibility for its breach. Here, a potentially relevant distinction is that between obligations owed to the international community of States as a whole and those owed to one or a few States. But nonetheless, the commentary asserts that “the pre-eminence of these obligations over others is determined by their content, not by the process by which they were created”.44 The reason given is that “there is, in the international legal order, no special source of law for creating ‘constitutional’ or ‘fundamental’ principles ...”45 It concludes that there is no need for article 17 to refer to Article 103 of the Charter, or to peremptory rules of international law.46
Government comments on article 17
19.
Switzerland notes that the clarification in article 17 “although absolutely correct, adds nothing new to the principle articulated in article 16”.47 Greece remarks that paragraph 2 “would appear to be superfluous”.48
Article 17 (1): the “origin” of obligations (customary, conventional or other)
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20.
In the Rainbow Warrior Arbitration, New Zealand argued that issues of the performance of a treaty were primarily governed by the law of treaties, and that the law of State responsibility had a merely supplementary role.49 One corollary, according to New Zealand, was that the only excuses for failure to comply with a treaty obligation were those contained in the Vienna Convention on the Law of Treaties (e.g. impossibility of performance, fundamental change of circumstances). The Tribunal disagreed. In its view:

“the legal consequences of a breach of a treaty, including the determination of the circumstances that may exclude wrongfulness ... and the appropriate remedies for breach, are subjects that belong to the customary law of State responsibility. The reason is that the general principles of international law concerning State responsibility are equally applicable in the case of breach of treaty obligation, since in the international law field there is no distinction between contractual and tortious responsibility, so that any violation by a State of any obligation, of whatever origin, gives rise to State responsibility and, consequently, to the duty of reparation. The particular treaty itself might of course limit or extend the general law of State responsibility, for instance by establishing a system of remedies for it.”50
21.
In the Case concerning the Gabcikovo-Nagymaros Project, the International Court referred to article 17 in support of the proposition that it is “well established that, when a State has committed an internationally wrongful act, its international responsibility is likely to be involved whatever the nature of the obligation it has failed to respect”.51 This passage has already been discussed, but it does lend further support to the proposition contained in article 17 (1).52
Article 17 (2): “does not affect”
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22.
According to the commentary, the language of article 17 (2) seeks only to convey that “there is no raison d’être in general international law for a distinction between different types of internationally wrongful act according to the origin of the obligation”.53 In particular, it is said, the hierarchical superiority of one obligation over another (e.g. under Article 103 of the Charter, as between Member States) does not have any consequences for the regime of responsibility:

“the consequences of applying the principle stated in [Article 103] do not relate to international responsibility arising from a breach of international obligations, but rather to the validity of certain treaty obligations in the event of a conflict between them and the obligations contracted by Members of the United Nations by virtue of the Charter. As a result of the provision in Article 103, an obligation under an agreement in force between two States Members of the United Nations which is in conflict with an obligation under the Charter becomes ineffective to the extent of the conflict: consequently, it cannot be the subject of a breach entailing international responsibility. And if an obligation in conflict with those laid down by the Charter binds a Member State to a non-member State, the problem created will be that which normally arises in the event of conflict between obligations contracted by one State with several other States: that is to say, unless the rule in the Charter establishing a certain obligation has meanwhile become a peremptory rule of general international law binding, as such, on all States. Thus there is no special problem of responsibility to be solved.”54
23.
This passage calls for several comments. The first is that in Part Two of the draft articles, a number of distinctions are drawn between breaches of obligations of a special character (obligations erga omnes, peremptory norms), as compared, for example, with ordinary breaches of a bilateral treaty,55 and it may well be that further such consequences should be elaborated. If there is to be a distinction between international crimes and international delicts, one would expect that distinction to have far-reaching effects.56 For example, in the case of a rule whose main aim is the punishment of the guilty (i.e. in the context of criminal responsibility properly so-called), one would expect different and stricter rules of attribution than in the case of rules of delictual or civil responsibility whose main aim is cessation, restitution and reparation. Faced with these possibilities, it is odd to say that “there is no special problem of responsibility to be solved”.

24.
Secondly, it is not the case that Article 103 relates “to the validity of certain treaty obligations in the event of a conflict between them and the obligations contracted by Members of the United Nations by virtue of the Charter”. Article 103 is expressly concerned to establish a priority as between two conflicting obligations in a given case. It provides only that Charter obligations prevail in the event of a conflict with obligations under other treaties, not that the other treaties are invalid.57 Moreover, the possibility of a conflict between a peremptory norm and an obligation arising under a treaty can be envisaged, even if the treaty is in itself a perfectly proper one.58 Thus it cannot be excluded that the “origin” of an obligation (for example, in the Charter, or in a peremptory norm) may “affect” international responsibility arising from the internationally wrongful act of a State. Certainly the content of an obligation may have a strong bearing on responsibility, and yet the “origin” of an obligation may have important implications for its content.59
Conclusions on article 17
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25.
It may be that all paragraph (2) seeks to convey is that, where an internationally wrongful act has occurred, the origin of the obligation does not alter that fact. But that is a truism; a breach is a breach, whatever the source of the obligation. Moreover, that proposition is already clearly implied in article 3 and in paragraph (1) of article 17. For these reasons, paragraph (2) is unnecessary and confusing and should be deleted.

26.
As to paragraph (1), the fact that it has been necessary for the International Court and other tribunals to rule on the matter suggests that the clarification it offers is useful. Moreover, the proposition that international law does not generally distinguish between the regime of responsibility for breaches of treaty and for breaches of other legal rules is an important one. As already noted, many legal systems take the distinction between contractual and delictual responsibility for granted.60 For these reasons the substance of paragraph (1) should be retained. However, the Special Rapporteur agrees with the comment of the Swiss Government at least to the extent that the substance of paragraph (1) is really a clarification to article 16. It is recommended that article 16 should have added to it the phrase “regardless of the source (whether customary, conventional or other) of that obligation”.61

(c)
Article 19 (1): Irrelevance of the subject matter of the obligation breached
27.
Article 19 deals primarily with the “distinction” between international delicts and international crimes of State, which was discussed in detail in an earlier report.62 However, one aspect of article 19 requires discussion here. Paragraph (1) provides that:

“1.
An act of a State which constitutes a breach of an international obligation is an internationally wrongful act, regardless of the subject matter of the obligation breached.”

This is a further clarification of the general language of articles 3 and 16, not unlike that offered in article 17 (1).

28.
The commentary to article 19 (1) notes that it “cannot give rise to any doubt even on a purely logical basis”,63 and goes on to review the case law and doctrine. As is common with such elemental notions, there is very little discussion of the precise point in the sources mentioned, no doubt because it was taken for granted or was not in dispute. 

Government comments on article 19 (1)
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29.
There has been more comment by Governments on article 19 than on any other of the draft articles. None of it, however, touches on (or for that matter, calls into question) the principle stated in paragraph (1), except that, for those Governments proposing the deletion of article 19,64 one may assume that paragraph (1) contains little of value.65
The basic principle
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30.
Curiously, the commentary does not cite the important statement of the Permanent Court in The Wimbledon, where the Court affirmed that “the right of entering into international engagements [sc., on any subject whatever concerning that State] is an attribute of State sovereignty”.66 That proposition — viz., that there is no a priori limit to the subject matters on which States may assume international obligations — has often been affirmed, in one context or another.67 For example, in the Nicaragua Case (Merits), the International Court said that it could not “discover, within the range of subjects open to international agreement, any obstacle ... to hinder a State from making a commitment” on “a question of domestic policy, such as that relating to the holding of free elections on its territory”.68
31.
In other words, it has been argued from time to time that a State could not, a priori, have entered into an obligation on a particular subject matter, and the consistent reply has been that the only question was whether the State had done so. Similarly, it has sometimes been argued that an obligation dealing with a certain subject matter could only have been breached by conduct of the same character or description. In the Case concerning Oil Platforms, the United States argued that a Treaty of Amity, taking the form of a traditional FCN treaty, could not in principle have been breached by conduct involving the use of armed force and taken in the framework of national security or defence; a “commercial treaty”, so it was said, had to be breached “commercially”, i.e. by conduct of a commercial rather than a military character. The consequence of the argument was that the Court lacked jurisdiction to entertain a case which did not involve commercial conduct. The Court dealt with the matter shortly:

“The Treaty of 1955 imposes on each of the Parties various obligations on a variety of matters. Any action by one of the Parties that is incompatible with those obligations is unlawful, regardless of the means by which it is brought about. A violation of the rights of one party under the Treaty by means of the use of force is as unlawful as would be a violation by administrative decision or by any other means. Matters relating to the use of force are therefore not per se excluded from the reach of the Treaty of 1955. The arguments put forward on this point by the United States must therefore be rejected.”69
The formulation of the principle: “regardless of the subject matter”
32.
Thus the underlying principle is clear, whether it is raised at the level of jurisdiction (as in Oil Platforms) or of substance (as in the Nicaragua case). However, the reference to “subject matter” in paragraph (1) is both non-specific and raises a perhaps unnecessary question: what subject matters would there be that would make such a difference? After all, some subject matters may lend themselves more readily than others to the conclusion that an international obligation has been assumed. For these reasons, if paragraph (1) is to be retained it may be preferable to formulate it by reference to the “content” rather than the “subject matter” of the obligation.

33.
As to whether it should be retained, the fact of repeated reference to one or other version of the principle in decisions of the Court, including recent decisions, suggests that it should be. However, for similar reasons as those given in relation to article 17 (1), it is sufficient to include it as an element in the formulation of the basic principle in article 16. There is no need for a separate paragraph or article.

Conclusions on articles 16, 17 and 19 (1)
34.
For these reasons, it is proposed that articles 16, 17 and 19 (1) be merged into a single article, which might read as follows:

Article 16

tc \l3 "Article 16
Existence of a breach of an international obligation
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There is a breach of an international obligation by a State when an act of that State does not comply with what is required of it under international law by that obligation, regardless of the source (whether customary, conventional or other) or the content of the obligation.


(d)
Article 18 (1) and (2): Requirement that the international obligation be in force for the State
35.
Article 18 provides as follows: 

“1.
An act of the State which is not in conformity with what is required of it by an international obligation constitutes a breach of that obligation only if the act was performed at the time when the obligation was in force for that State.

“2.
However, an act of the State which, at the time when it was performed, was not in conformity with what was required of it by an international obligation in force for that State, ceases to be considered an internationally wrongful act if, subsequently, such an act has become compulsory by virtue of a peremptory norm of general international law.

“3.
If an act of the State which is not in conformity with what is required of it by an international obligation has a continuing character, there is a breach of that obligation only in respect of the period during which the act continues while the obligation is in force for that State.

“4.
If an act of the State which is not in conformity with what is required of it by an international obligation is composed of a series of actions or omissions in respect of separate cases, there is a breach of that obligation if such an act may be considered to be constituted by the actions or omissions occurring within the period during which the obligation is in force for that State.

“5.
If an act of the State which is not in conformity with what is required of it by an international obligation is a complex act constituted by actions or omissions by the same or different organs of the State in respect of the same case, there is a breach of that obligation if the complex act not in conformity with it begins with an action or omission occurring within the period during which the obligation is in force for that State, even if that act is completed after that period.”

36.
Article 18 is a complex provision. It deals globally with the basic postulate that an act of a State is only wrongful if it breached an international obligation in force at the time that act was performed. The basic rule is stated in paragraph 1, but it is immediately qualified by reference to a special case involving jus cogens norms in paragraph 2, and is then further developed and particularized in relation to different classifications of wrongful act in paragraphs 3, 4 and 5. This is significant because these classifications reappear in article 25, and they are implicated in the overall treatment of different kinds of breaches in articles 24–26. Accordingly only paragraphs 1 and 2 of article 18 are considered here.

Government comments on article 18 (1) and (2)
37.
Government comments are largely directed to later paragraphs of article 18, and the basic principle in article 18 (1) appears uncontroversial.70 For Switzerland, however, that principle is “self-evident and does not need to be explained”.71
Article 18 (1): the basic principle
38.
Paragraph (1) states the basic principle that, for responsibility to exist, the breach must occur at a time when the obligation is in force for the State. This is but the application in the field of State responsibility of the general principle of the intertemporal law, as stated by Judge Huber in another context in the Island of Palmas case:

“A judicial fact must be appreciated in the light of the law contemporary with it, and not of the law in force at the time such a dispute with regard to it arises or falls to be settled.”72
39.
The commentary to paragraph (1) notes the many cases in which the principle has been applied by international tribunals. But it goes further: “As this is a general principle of law universally accepted and based on reasons which are valid for every legal system, it ought necessarily to apply in international law also.”73 Moreover, in international law, it is not merely a necessary but a sufficient basis for responsibility; in other words, once responsibility has accrued as a result of a wrongful act, that is not affected by the subsequent termination of the obligation (whether as a result of the termination of the treaty or a change in international law).74
40.
Both aspects of the principle are implicit in the decision of the International Court in the Case concerning Certain Phosphate Lands in Nauru. Australia argued there that a State responsibility claim relating to the period of its joint administration of the Trust Territory for Nauru (1947–1968) could not be brought decades later, even if the claim had not been formally waived. The Court rejected the argument, applying a liberal standard of laches or unreasonable delay.75 But it went on to say that:

“it will be for the Court, in due time, to ensure that Nauru’s delay in seising it will in no way cause prejudice to Australia with regard to both the establishment of the facts and the determination of the content of the applicable law.”76
Evidently the Court intended to apply the law in force at the time the claim arose. Indeed that position was necessarily taken by Nauru itself, since its claim was based on a breach of the Trusteeship Agreement, which terminated at the date of its accession to independence in 1968. The gist of its claim was that the responsibility of Australia, once engaged under the law in force at a given time, continued to exist even if the primary obligation had terminated.77 That principle, which was not questioned by Australia, has been applied in other cases 78 and is affirmed in the commentary.79 But it is nowhere expressly set out in the draft articles. It is associated with the question of the loss of the right to invoke responsibility, and is discussed in reviewing the provisions of Part Two.

The principle of non-retrospectivity and the interpretation of human rights obligations
41.
Although the basic principle is clearly correct, the question is whether it is subject to any qualifications or exceptions. One clear qualification relates to the question of continuing wrongful acts. It is dealt with in article 18 (3), which is discussed below.80 Another possible qualification relates to the issue of human rights obligations. It has been suggested that “the intertemporal principle of international law, as it is commonly understood, does not apply in the interpretation of human rights obligations”,81 and reliance has been placed on a dictum of Judge Tanaka (dissenting) in the South West Africa Cases (Second Phase). That case concerned a mandate obligation assumed by South Africa in 1920. The majority proceeded on the basis that:

“in order to determine what the rights and obligations of the Parties relative to the Mandate were and are ... and in particular whether ... these include any right individually to call for the due execution of the ‘conduct’ provisions ... the Court must place itself at the point in time when the mandates system was being instituted, and when the instruments of mandate were being framed. The Court must have regard to the situation as it was at that time, which was the critical one, and to the intentions of those concerned as they appear to have existed, or are reasonably to be inferred, in the light of that situation ... Only on this basis can a correct appreciation of the legal rights of the Parties be arrived at.”82
By contrast, Judge Tanaka said that:

“In the present case, the protection of the acquired rights of the Respondent is not the issue, but its obligations, because the main purposes of the mandate system are ethical and humanitarian. The Respondent has no right to behave in an inhuman way today as well as during these 40 years.”83
42.
This “progressive” view of the obligations of a mandatory was affirmed by the new majority of the Court in the Namibia Opinion, in a well-known passage:

“Mindful as it is of the primary necessity of interpreting an instrument in accordance with the intentions of the parties at the time of its conclusion, the Court is bound to take into account the fact that the concepts embodied in article 22 of the Covenant ... were not static, but were by definition evolutionary, as also, therefore, was the concept of the sacred ‘trust’. The parties to the Covenant must consequently be deemed to have accepted them as such. That is why, viewing the institutions of 1919, the Court must take into consideration the changes which have occurred in the supervening half-century, and its interpretation cannot remain unaffected by the subsequent development of law, through the Charter of the United Nations and by way of customary law. Moreover, an international instrument has to be interpreted and applied within the framework of the entire legal system prevailing at the time of the interpretation. In the domain to which the present proceedings relate, the last 50 years ... have brought important developments ... In this domain, as elsewhere, the corpus iuris gentium has been considerably enriched, and this the Court, if it is faithfully to discharge its functions, may not ignore.”84
43.
In the view of the Special Rapporteur, this statement does not qualify the principle stated in article 18 (1), still less does it create an exception to it. This is so for two reasons. First, the complaint against South Africa was not that it had violated the mandate in 1920 or 1930 but that it was doing so in 1966; in other words, it concerned continuing wrongful conduct in relation to an obligation assumed to continue in force. Secondly, the intertemporal principle does not entail that treaty provisions are to be interpreted as if frozen in time. The “progressive” or evolutionary interpretation of treaty provisions (including human rights treaties) is an established mode of interpretation,85 although it is not the only such mode.86 Interpretation of legal instruments over time is not an exact science, but this has nothing

to do with the principle that a State can only be held responsible for breach of an obligation which was in force for that State at the time of its conduct.87
Conclusion as to article 18 (1)

tc \l3 "Conclusion as to article 18 (1)
44.
For these reasons, the principle expressed in article 18 (1) should be retained. As to its formulation, it may be more in keeping with the idea of a guarantee against the retrospective application of international law in matters of State responsibility if it were expressed in the form “No act of a State shall be considered internationally wrongful unless ...”88 The lex specialis principle (expressed in article 37 of the draft articles) is sufficient to deal with those rare cases where it is agreed or decided that responsibility will be assumed retrospectively.89
Article 18 (2): emerging peremptory norms
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45.
The only express qualification to the principle underlying article 18 (1) is that in paragraph (2). This contemplates that an act which was unlawful at the time it was committed will be considered lawful if that act is subsequently required by a peremptory norm of international law. In such cases the peremptory character of the norm extends, as it were, backwards in time, at least to the extent that it reverses the earlier characterization of the conduct as wrongful. This is described in the commentary as concerning certain “hypothetical cases which do not happen to have arisen in the past and are likely to arise only very rarely in the future, but which nevertheless cannot be ruled out”.90 The justification is stated in the following terms:

“Where an act of the State appeared, at the time of its commission, to be wrongful from the formal legal point of view, but turns out to have been dictated by moral and humanitarian considerations which have since resulted in a veritable reversal of the relevant rule of law, it is difficult not to see retrospectively in that act the action or omission of a forerunner. And if the settlement of the dispute caused by that act comes after the change in the law has taken place, the authority responsible for the settlement will be loath to continue treating the earlier action or omission as internationally wrongful in spite of everything, and to attach international responsibility to it.”91
The commentary goes on to illustrate some possibilities. For example:

“it is not inconceivable that an international tribunal might now be called upon to settle a dispute concerning the international responsibility of a State which, being bound by a treaty to deliver arms to another State, had refused to fulfil its obligation, knowing that the arms were to be used for the perpetration of aggression or genocide or for maintaining by force a policy of apartheid and had done so before the rules of jus cogens outlawing genocide and aggression had been established, thus making the refusal not only lawful, but obligatory.”92
But it is stressed that the retrospective effect of a new peremptory norm is very limited: “the act of the State is not retroactively considered as lawful ab initio, but only as lawful from the time when the new rule of jus cogens came into force”, and it has no effect on decisions or agreed settlements already reached.93 This limited effect is expressed by the words “ceases to be considered an internationally wrongful act” in paragraph (2).

Comments by Governments on article 18 (2)
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46.
France disagrees with paragraph (2), on grounds related to its general reservations about peremptory norms; it also says that an obligation to act “has no place in an article on intertemporal law”.94 The Netherlands, in an earlier comment, suggested that article 18 (2), if it belongs at all in the draft articles, belongs in Chapter Five in the context of circumstances precluding wrongfulness.95
Is there a need for article 18 (2)?
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47.
The situation contemplated in paragraph (2) must be even less common than that contemplated in article 64 of the Vienna Convention on the Law of Treaties, which deals with the continued validity of treaties when a new conflicting norm of jus cogens comes into existence. Article 18 (2) contemplates nothing less than that an act, specifically prohibited by international law on Day 1, should itself have become compulsory by virtue of a new norm of jus cogens on Day 2, or at least within such a period of time as to allow issues of responsibility arising on Day 1 to remain live but unresolved. Not even the slavery cases provide an example of this situation.96
48.
Given the limited form of retrospectivity contemplated, and the extreme unlikelihood of such cases occurring, the question must be asked why these cases are not sufficiently dealt with by the combination of article 37 (the lex specialis provision), article 43 (b) (excluding restitution contrary to a peremptory norm of international law) and, finally, the flexibility inherent in the assessment of compensation. For example, in the slavery cases, assuming a wrongful seizure of slaves at a time when the slave trade remained internationally lawful,97 there could be no question either of restitution of the slaves or of compensation for their loss, since what was lost (ownership of human beings) had become incapable of valuation in international law. As to the examples of aggression and genocide, these have been recognized as peremptory, in substance, for the whole of the Charter

period.98 It is difficult if not impossible to think of any actual case which could turn on the illegality of former conduct now required by a peremptory norm; or even, for that matter, the legality of former conduct now prohibited by such a norm.

Effect of new peremptory norms under the 1969 Vienna Convention

tc \l3 "Effect of new peremptory norms under the 1969 Vienna Convention
49.
A further point to note is that, while the Vienna Convention on the Law of Treaties contemplates that new peremptory norms may come into existence, it does not give them any retrospective effect.99 Article 64 provides that, if a new peremptory norm of general international law emerges, “any existing treaty which is in conflict with that norm becomes void and terminates”. Article 71 (2) provides that:

“2.
In the case of a treaty which becomes void and terminates under article 64, the termination of the treaty:

(a)
Releases the parties from any obligation further to perform the treaty;

(b)
Does not affect any right, obligation or legal situation of the parties created through the execution of the treaty prior to its termination; provided that those rights, obligations or situations may thereafter be maintained only to the extent that their maintenance is not in itself in conflict with the new peremptory norm of general international law.”

This solution avoids outright retrospectivity, but at the same time respects the demands of the new peremptory norm in that rights (for example, the right to restitution arising from an earlier wrongful act) which cannot be maintained consistently with the new norm are abrogated. This consequence a new peremptory norm would have, independently of the secondary rules of State responsibility.100
Conclusion as to article 18 (2)

tc \l3 "Conclusion as to article 18 (2)
50.
Ultimately, paragraph (2), as it is formulated, seems to relate more to the question of the response which a later authority (a court or tribunal) should make to a situation of responsibility arising at an earlier time, in the light of a later inconsistent peremptory rule, than it does to the question of responsibility at that earlier time. According to the commentary, the earlier conduct was actually a breach of an obligation.101 Nonetheless, the secondary relationship of responsibility thereby arising is negated by a later peremptory norm in certain particular cases.

51.
Seen in this way, paragraph (2) raises two different issues, neither of which is properly located in an article which deals with the effect of the intertemporal law on the origins of responsibility. The first is the consequence for an existing responsibility relationship of subsequent changes in the primary rules (especially where these involve new peremptory norms). That relates to Part Two of the draft articles, and has no place in Part One. The second, more important issue is the relationship between the origins of responsibility and the overriding demands of peremptory norms, and that issue arises also, and in practice more often, with respect to existing peremptory norms. It will be discussed further in considering the circumstances precluding wrongfulness in Chapter 5 of Part One. For these reasons, paragraph (2) is unnecessary as an aspect of article 18, and can be deleted.


(e)
Articles 20 and 21: Obligations of conduct and obligations of result
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(e)
Articles 20 and 21: Obligations of conduct and obligations of result
52.
Articles 20 and 21 draw a distinction between obligations of conduct and obligations of result.102 Because of the link between the two, the articles should be considered together. They provide as follows:

“Article 20
“Breach of an international obligation requiring the adoption of a particular course of conduct
“There is a breach by a State of an international obligation requiring it to adopt a particular course of conduct when the conduct of that State is not in conformity with that required of it by that obligation.

“Article 21
“Breach of an international obligation requiring the achievement of a specified result
“1.
There is a breach by a State of an international obligation requiring it to achieve, by means of its own choice, a specified result if, by the conduct adopted, the State does not achieve the result required of it by that obligation.

“2.
When the conduct of the State has created a situation not in conformity with the result required of it by an international obligation, but the obligation allows that this or an equivalent result may nevertheless be achieved by subsequent conduct of the State, there is a breach of the obligation only if the State also fails by its subsequent conduct to achieve the result required of it by that obligation.”

53.
The commentary to these articles notes that, while the distinction may be difficult to apply in specific cases, it is “of fundamental importance in determining how the breach of an international obligation is committed in any particular instance”.103 This is so because it affects both whether, and when, a breach of obligation may be judged to have occurred. In particular, “the conditions in which an international obligation is breached vary according to whether the obligation requires the State to take some particular action or only requires it to achieve a certain result, while leaving it free to choose the means of doing so”.104 The essential basis of the distinction is that obligations of conduct, while they will have some purpose or result in mind, determine with precision the means to be adopted; hence they are sometimes called obligations of means. By contrast, obligations of result do not do so, leaving it to the State party to determine the means to be used.105 This does not mean that the State has a free choice of means. Its choice may be constrained, more or less. But it will have a degree of choice, and indeed in some cases, it may have a further choice, to remedy the situation if no irrevocable harm has been done by a failure of the means originally chosen.106 For example, the adoption of a law, while it may appear inimical to the result to be achieved, will not actually constitute a breach; what matters is whether the legislation is actually applied. In such cases, the breach is not committed until the legislation is definitively applied in the particular case, producing the prohibited result.107
54.
The commentary accepts that which type of obligation should be imposed in any case is not a matter for the draft articles but for the authors of the primary rule. Obligations of conduct (involving either acts or omissions) are more likely to be imposed in the context of direct State-to-State relations, whereas obligations of result predominate in the treatment of persons within the internal legal order of each State.108 In this sense the distinction is implicated with a view of the State and of sovereignty: a choice of means is more likely to exist in internal than in international matters. But this is not a hard and fast rule. For example, a uniform law treaty is conceived as imposing an obligation of conduct, to make the provisions of the uniform law a part of the law of the State concerned.109 Obligations in the field of human rights, on the other hand, involve obligations of result, since they do not prescribe precisely how the relevant rights are to be respected, and they are consistent with a diversity of laws and institutions.

55.
Articles 20 and 21 thus take a distinction between different types of obligation established by the primary rules and seek to develop the consequences of that distinction in terms of responsibility.110 According to the commentary, the principal consequence for the purposes of articles 20 and 21 is that:

“[t]he existence of a breach of an obligation of [result] is thus determined in international law in a completely different way from that followed in the case of an obligation ‘of conduct’ or ‘of means’ where ... the decisive criterion for concluding that the obligation has been fulfilled or breached is a comparison between the particular course of conduct required by the obligation and the conduct actually adopted by the State.”111
Government comments on articles 20 and 21
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56.
Those Governments that have commented on articles 20 and 21 are sceptical of the value of the distinction. Denmark (on behalf of the Nordic countries) notes that the distinctions developed in Chapter III “do not appear to have any bearing on the consequences of their breach as developed in Part Two.”112 France notes that these provisions relate to “rules of substantive law, which classify primary obligations”; such provisions have “no place in a draft of this kind and should be deleted”.113 Germany states that:

“there is a certain danger in establishing provisions that are too abstract in nature, since it is difficult to anticipate their scope and application. Such provisions, rather than establishing greater legal certainty, might be abused as escape clauses detrimental to customary international law. They may also seem impractical to States less rooted in the continental European legal tradition, because such abstract rules do not easily lend themselves to the pragmatic approach normally prevailing in international law ... In sum, the German Government is not quite sure whether the complicated differentiations set out in articles 20, 21 and 23 are really necessary, or even desirable.”114
The United Kingdom is concerned that “the fineness of the distinctions drawn between different categories of breach may exceed that which is necessary, or even helpful, in a statement of the fundamental principles of State responsibility [and] that it may be difficult to determine the category into which a particular conduct falls”.115 As to article 21 in particular, while it regards the basic propositions as “uncontroversial”, it rejects the interpretation given to them in the commentary, especially as concerns obligations with respect to the treatment of foreigners and their property.116
Relationship between the distinction as applied in national and international law
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57.
The distinction between obligations of conduct and result derives from civil law systems. It is not known to the common law; hence, perhaps, the limited treatment of it in the English literature.117 The function of the distinction, for example in French law, is lucidly explained by Combacau:

“It is ... the degree of probability of the achievement of the creditor’s objective which controls the nature of the obligation imposed on the debtor: where its achievement is highly probable, the law or contract institutes obligations of result; where [the achievement of the objective] is essentially more unpredictable, [the law or contract] limits itself to reducing the risk and engaging only an obligation of means.”118
In other words, in the civil law understanding, obligations of result involve in some measure a guarantee of the outcome, whereas obligations of conduct are in the nature of best efforts obligations, obligations to do all in one’s power to achieve a result, but without ultimate commitment. Thus a doctor has an obligation of conduct towards a patient, but not an obligation of result; the doctor must do everything reasonably possible to ensure that the patient recovers, but does not undertake that the patient will recover. Under this conception, it is clear that obligations of result are more onerous, and breach of such obligations correspondingly easier to prove, than in the case of obligations of conduct or means.

58.
By contrast, in the form presented by articles 20 and 21 and explained in the commentary, the distinction is drawn on the basis of determinacy, not risk. An obligation of conduct is an obligation to engage in more or less determinate conduct. An obligation of result is one that gives the State a choice of means.119 It is for this reason that obligations of result are treated in the commentary as in some way less onerous than obligations of conduct, where the State has little or no choice as to what it will do.120 In international law:

“The root of the distinction lies henceforth in the degree of freedom allowed the obligated party in the choice of means by which it may fulfil the obligation, and no longer in the more or less unpredictable nature of the expected result.”121
The difference is worth noting. In adopting what was originally a civil law distinction, the draft articles have nearly reversed its effect. But of course it does not follow that a distinction which has a clear meaning and rationale in national legal systems will necessarily be applied in the same way in international law. It is necessary to treat the issue in the terms adopted by the draft articles, even if these are not those of any particular system of national law.

The distinction between obligations of conduct and result in the legal literature
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59.
Even those writers familiar with the distinction as it is drawn in civil law systems express serious doubts as to its usefulness in the draft articles. According to Tomuschat, for example,“[d]ifficult to apply, the distinction between obligations of conduct and obligations of result provides little help to those having to determine whether a breach of an international obligation has occurred.”122 The impact that the distinction may have on the determination of the time factor in the commission of an internationally wrongful act has often been mentioned.123 Most writers, however, consider the distinction to be of limited value. For example, it has been stressed that “there is not always a clear-cut line between the two types of obligations, in addition to the fact that they may be intertwined to such an extent that they lose their distinguishing features”.124 Overall, there is little support in the literature for retaining this distinction, at least in the manner adopted on first reading. Even though Combacau believes the distinction to be “indispensable in principle”,125 he concludes his study by questioning ...

“the validity of notions such as means, conduct, result, objective ... being applied to rules in cases where what at first appears to be the result of a behaviour is itself a behaviour, and where each of the means offered to the party fulfilling the obligation still provides for a choice of means.”126
The distinction between obligations of conduct and result in international case law
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60.
Given this indifferent response to articles 20 and 21, the question must be whether courts and tribunals have nonetheless found the distinction useful in deciding actual cases. In practice those articles have only occasionally been referred to. The distinction between obligations of conduct and of result was not adverted to in the Diplomatic and Consular Personnel case, for example. But three cases may be mentioned in which the distinction was used, to some extent at least.

61.
In the Colozza case,127 the European Court of Human Rights was concerned with the trial in absentia of the claimant, who had no actual notice of the trial, was sentenced to six years’ imprisonment and had not been allowed subsequently to contest his conviction. He claimed that he had not had a fair hearing, contrary to article 6 (1) of the Convention. The Court noted that:

“The Contracting States enjoy a wide discretion as regards the choice of the means calculated to ensure that their legal systems are in compliance with the requirements of article 6 (1) in this field. The Court’s task is not to indicate those means to the States, but to determine whether the result called for by the Convention has been achieved ... For this to be so, the resources available under domestic law must be shown to be effective and a person ‘charged with a criminal offence’ who is in a situation like that of Mr. Colozza must not be left with the burden of proving that he was not seeking to evade justice or that his absence was due to force majeure.”128
The Court thus held that the applicant’s case “was at the end of the day never heard, in his presence, by a ‘tribunal’ which was competent to determine all the aspects of the matter.”129 But, as Tomuschat points out, it reached this conclusion not simply by comparing the result required (the opportunity for a trial in the accused’s presence) with the result practically achieved (the lack of that opportunity in the particular case). Rather the Court examined what more Italy could have done to make the applicant’s right “effective”.130 It is true that the obligation of result embodied in article 6 (1) might be expressed as an obligation to provide an effective right to be tried in one’s presence, but that simply reformulates the question to be decided. It is doubtful whether the distinction between obligations of conduct and result assisted the Court to decide that question.

62.
Perhaps a more interesting example was the ELSI case, decided by a Chamber of the Court including Judge Ago. The principal question there was whether the requisition of ELSI’s plant by the Mayor of Palermo (which led to ELSI’s bankruptcy and subsequent forced sale of assets at an undervaluation) was in breach of various provisions of a bilateral FCN Treaty and Supplementary Agreement. The United States relied, inter alia, on article I of the Supplementary Agreement, which provided that:

“The nationals, corporations and associations of either High Contracting Party shall not be subjected to arbitrary or discriminatory measures within the territories of the other High Contracting Party resulting particularly in: (a) preventing their effective control and management of enterprises ... or, (b) impairing their other legally acquired rights and interests in such enterprises ...”

The requisition of the plant was subsequently held to be unlawful under Italian law and damages were awarded by the Italian courts. But the United States argued that, the requisition having been the actual trigger for the liquidation, those damages did not reflect the actual loss. Accordingly the requisition was an arbitrary measure contrary to article I.

63.
In his dissenting opinion, Judge Schwebel supported this conclusion by reference to the distinction between obligations of conduct and result as embodied in articles 20 and 21. He classified article I as embodying an obligation of result, on the ground that:

“The particular objects of the obligation not to subject such corporations to arbitrary or discriminatory measures are very specifically set out. But the particular means of achieving these objects are not. Thus ... the obligation of article I would seem to be an obligation not of means but of result, as international treaty obligations concerning the protection of aliens and their interests normally are. Nevertheless, it does not follow ... that Italy is absolved of its arbitrary treatment of ELSI and the interests of its shareholders in ELSI by reason of the administrative and judicial proceedings which followed the requisition ... In the current case, Italy did not achieve the specified result, namely relieving ELSI of the effects of the arbitrary measure of requisition. It did not achieve the specified result in general, or in respect of the very particular objects set out in subparagraphs (a) and (b) of article I ...

“It may of course be maintained that, even in the absence of the requisition, ELSI would have gone bankrupt ... But this conclusion does not take account of the fact ... that, if the requisition had not been imposed when it was imposed, ELSI would have been enabled to realize materially more from its assets than in fact was realized ... It accordingly follows that ELSI was not placed in the position it would have been in had there been no requisition. The equivalent result was not attained by Italian administrative and judicial processes, however estimable they were. Thus, in my view, those processes do not absolve Italy of having committed an arbitrary act within the meaning of the Treaty’s Supplementary Agreement.”131
By contrast, the Chamber reached the opposite conclusion without any analysis of the distinction. It held, first, that ELSI’s loss of control over its assets, looking at the matter broadly and realistically, resulted from its insolvency and not from the requisition. Secondly, however, article I was to be read as a general prohibition of “arbitrary or discriminatory measures”, not limited to the specific purposes set out. The reason there had been no breach of article I, in the Chamber’s view, was that the Mayor’s decision, albeit unlawful under Italian law, was not “arbitrary” in the sense of article I.132 Thus the majority did not need to decide whether the opportunity for appeal from that decision remedied the arbitrariness. Rather the fact that the decision “was consciously made in the context of an operating system of law and of appropriate remedies of appeal” was a reason for not judging it to be arbitrary in the first place.133
64.
One can agree with Judge Schwebel that, if the requisition had been considered “arbitrary”, and if it was the real cause of ELSI’s loss, then the limited damages obtained some years later from the Italian courts would not have “cured” the breach. But how did it affect the outcome of the case to classify article I as an obligation not to produce the result of arbitrary treatment, as distinct from an obligation (of conduct or of means) not to engage in arbitrary conduct? There seems to have been a difference between the majority and the minority as to the interpretation of the term “arbitrary” in article I, and there was certainly a difference between them in the appreciation of the facts. But it does not seem that the distinction between obligations of conduct and result made any difference in either of these respects, or actually contributed to an analysis of the issues.

65.
A third example is the recent decision of the Iran-United States Claims Tribunal in Islamic Republic of Iran v. United States of America, Cases Nos. A15(IV) and A24.134 The case involved an Iranian claim that the United States had breached its obligation, under General Principle B of the General Declaration contained in the Algiers Accords of 19 January 1981, “to terminate all legal proceedings in United States courts involving claims of United States persons and institutions against Iran and its State enterprises ... and to bring about the termination of such claims through binding arbitration”. Rather than terminate cases pending before its courts, the United States acted to suspend them, the suspension to be lifted upon a decision of the Tribunal that it lacked jurisdiction over the claim.135 The United States argued that this was the only practical method available to it, and that the linking of the termination of legal proceedings and of claims in General Principle B showed that its approach was reasonable. In other words (though neither party used the terminology of articles 20 and 21), it argued that General Principle B embodied an obligation of result — the result being the termination of pending proceedings — and that the means adopted within its own legal system were adequate to achieve that result in practice. This is reminiscent of the view, expressed in the commentary to article 21, that obligations of result are in some sense less onerous than obligations of conduct because of the element of discretion in achieving the result that is left to the State concerned.

66.
The Tribunal held, on the interpretation of the Declaration, that the obligation to terminate litigation applied only to cases falling within its own jurisdiction, but that the obligation to terminate cases that did fall within its jurisdiction was not satisfied by mere suspension. In reaching this conclusion, it was not enough to rely on the apparently clear language of the Declaration:

“The Tribunal must analyse the matter further. Obligations under General Principle B are, generally speaking, obligations of ‘result’, rather than of ‘conduct’ or ‘means’. Although it could be said that the United States, by suspending the litigation rather than terminating it, failed to comply with its obligations under the Algiers Declarations, the Tribunal cannot confine itself to a strictly literal or grammatical interpretation of those Declarations but must also test the method chosen by the United States ... against the object and purpose of those Declarations. The answer to the question whether suspension fulfilled the function of termination depends on practice. Thus, the test is in factual evidence.

Unless otherwise agreed by treaty, general international law permits a State to choose the means by which it implements its international obligations within its domestic jurisdiction. Nonetheless, a State’s freedom with respect to the choice of the means for implementing an international obligation is not absolute. The means chosen must be adequate to satisfy the State’s international obligation, and they must be lawful.”136
The Tribunal went on to hold that, “by adopting the suspension mechanisms provided for in Executive Order 12294, the United States adhered to its obligations under the Algiers Declarations only if, in effect, the mechanism resulted in a termination of litigation as required by those Declarations”.137 The test of whether the litigation had been “in effect” terminated was whether the Islamic Republic of Iran was “reasonably compelled in the prudent defense of its interests to make appearances or file documents in United States courts subsequent to 19 July 1981” in respect of pending litigation within the jurisdiction of the Tribunal, or any other claims filed with the Tribunal until they were dismissed for want of jurisdiction.138 The costs of such prudent defence, including the reasonable costs of monitoring suspended cases, would be recoverable in a second phase of the proceedings.

67.
Pending the determination of these factual issues, the case is incomplete, and detailed comment on it would not be appropriate. Two points can be made, however. First, the Tribunal did apply the distinction between obligations of conduct and result, very much in the way envisaged in the commentary to articles 20 and 21 (though it made no reference to those articles). The effect of doing so was to give the United States some flexibility in the way it implemented General Principle B, though it was still required to produce the “result” of termination for cases within the jurisdiction of the Tribunal.139 Secondly, the Tribunal reached its conclusions exclusively by the interpretation of the relevant agreements in their context and having regard to their object and purpose; in other words, at that stage of the proceedings it was not concerned with the secondary rules of responsibility at all. To that extent the decision confirms that the distinction between obligations of conduct and result concerns the classification of primary obligations, i.e. it concerns primary not secondary rules of responsibility. Thirdly, however, it is not apparent that the Tribunal’s decision would have been any different in substance, if not in form, had it classified the obligation as an obligation of conduct (the conduct of terminating the litigation) rather than an obligation of result (the result of the litigation being terminated). Presumably, the same considerations would have applied to the obligation in either case.

68.
This brief review suggests that the distinction between obligations of conduct and result can be used as a means of the classification of obligations, but that it is not used with much consistency. In each case the question was one of interpretation of the relevant obligation, and the value of the distinction lies in its relevance to the measure of discretion left to the respondent State in carrying out the obligation. That discretion was necessarily constrained by the primary rule, and the crucial issue of appreciation was, to what extent? The distinction may help in some cases in expressing conclusions on this issue: whether it helps in arriving at them is another matter.

Human rights obligations as “obligations of result”
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69.
The commentary to article 21 insists that standard obligations as to the treatment of persons by the State, whether in the field of human rights or diplomatic protection, involve what might be called “extended obligations of result”, and that they are covered by article 21 (2). The consequence is that these obligations are not breached by the enactment of legislation until that legislation is definitively given effect. In other words, it is the application of the legislation in the particular case, taken together with the subsequent failure of the State to remedy any resulting grievance, that constitutes the breach. Until then, the breach is merely apprehended. This view is graphically represented by Combacau in the following terms:

“when the International Covenant on Civil and Political Rights provides, on the one hand, that ‘No one shall be subjected to arbitrary arrest or detention’ ... and, on the other hand, that ‘Anyone who has been the victim of unlawful arrest or detention shall have an enforceable right to compensation’ ... it lays down two rules that have as their counterpart in domestic law two State obligations, the one primary and the other subsidiary; however, with regard to international law, it establishes only one, which provides that the State cannot lawfully fail to comply successively with both of these domestic obligations, and which — admitting the somewhat unpleasant nature of this formulation — is ultimately interpretable as follows: ‘No State may arbitrarily arrest or detain an individual without offering him or her compensation’.”140
But human rights courts and committees do not treat these rights in this way, as the following brief and selective survey shows.

70.
Under the European Convention on Human Rights of 1950, petitions may be lodged by “any person, non-governmental organization or group of individuals claiming to be the victim of a violation” of the rights in the Convention. In addition, inter-State cases may be referred to the Court in relation to “any alleged breach of the provisions of the Convention” and Protocols.141 Article 41 provides that:

“If the Court finds that there has been a violation of the Convention or the protocols thereto, and if the internal law of the High Contracting Party concerned allows only partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the injured party.”

This clearly implies that a violation of the Convention can be established prior to and independently of the question whether reparation for such a violation is available under the relevant internal law. And that proposition has never been doubted by the Convention organs. As the Court said in one case:

“Article 25 [now 34] of the Convention entitles individuals to contend that a law violates their rights by itself, in the absence of an individual measure of implementation, if they run the risk of being directly affected by it ...”142
71.
The International Covenant on Civil and Political Rights of 1966 likewise distinguishes between individual and inter-State communications. Under the Optional Protocol, individuals subject to the jurisdiction of a State party to the Protocol who “claim to be victims of a violation by that State Party” of rights set forth in the Covenant may present communications to the Human Rights Committee.143 In considering those communications, the Committee has always required that the impact of State action be such that the person concerned is individually a “victim”, and it has refused to examine State legislation in the abstract. On the other hand, it does not require that a victim should necessarily have been prosecuted or otherwise penalized. In certain cases the mere existence of legislation may involve a breach of the Convention; in other cases a sufficiently imminent and direct threat of action will justify treating a person as a victim. The test has been summarized in the following words:

“provided each of the authors is a victim within the meaning of article 1 of the Optional Protocol, nothing precludes large numbers of persons from bringing a case under the Optional Protocol. The mere fact of large numbers of petitioners does not render their communication an actio popularis ... For a person to claim to be a victim of a violation of a right protected by the Covenant, he or she must show either that an act or an omission of a State party has already adversely affected his or her enjoyment of such right, or that such an effect is imminent, for example on the basis of existing law and/or judicial or administrative decision or practice.”144
These limitations derive from the provisions of the Optional Protocol, as interpreted by the Committee. Inter-State communications are subject to a different formula. Under article 41 of the Covenant, such communications may be brought by a State Party which has accepted the procedure and which claims that another such State Party “is not fulfilling its obligations”.145 So far this procedure has not been used, but it could conceivably involve a challenge to a law as such.

72.
The Inter-American Court of Human Rights applies essentially the same principle in determining whether there has been a breach of the American Convention on Human Rights of 1969. In its advisory opinion on Compatibility of Draft Legislation with Article 8 (2) (h) of the American Convention on Human Rights, the Inter-American Court was asked several general questions arising from a controversy about a draft law which, if enacted, would have clearly violated commitments of the State concerned under the Convention. On the question whether a mere law could of itself violate an obligation of result, the Court said:

“a law that enters into force does not necessarily affect the legal sphere of specific individuals. The law may require subsequent normative measures, compliance with additional conditions, or, quite simply, implementation by State authorities before it can affect that sphere. It may also be, however, that the individuals subject to the jurisdiction of the norm in question are affected from the moment it enters into force. Non-self-executing laws simply empower the authorities to adopt measures pursuant to them. They do not of themselves constitute a violation of human rights. In the case of self-executing laws ... the violation of human rights, whether individual or collective, occurs upon their promulgation. Hence, a norm that deprives a portion of the population of some of its rights — for example, because of race — automatically injures all the members of that race ...”146
After analysing the specific provisions of the Convention, and referring with approval to the European jurisprudence, the Court concluded that:

“The contentious jurisdiction of the Court is intended to protect the rights and freedoms of specific individuals, not to resolve abstract questions. There is no provision in the Convention authorizing the Court, under its contentious jurisdiction, to determine whether a law that has not yet affected the guaranteed rights and freedoms of specific individuals is in violation of the Convention. The Court finds that the promulgation of a law that manifestly violates the obligations assumed by a State upon ratifying or acceding to the Convention constitutes a violation of that treaty and, if such violation affects the guaranteed rights and liberties of specific individuals, gives rise to international responsibility for the State in question.”147
The suggestion in this passage that international responsibility arises, following a manifest violation of the treaty, only “if such violation affects the guaranteed rights and liberties of specific individuals” requires some explanation. Read literally, it suggests that there can be a violation of a treaty without any responsibility, which is not in accordance with the conception of State responsibility contained in the draft articles.148 It seems however that the Court was distinguishing here between State responsibility for violation of the treaty per se and international responsibility under the Convention’s procedures for direct violation of the rights of individuals, which alone falls within the Court’s contentious jurisdiction.

73.
To summarize, this brief review shows a substantially common approach to the problem on the part of the various human rights bodies.149 Legislation itself, provided that it is directly applicable to individuals or that its application is directly threatened, can constitute a breach of the convention concerned, although whether it does so in a given case requires an examination of the facts of that case. Subsequent processes within the State may provide reparation for such a breach, but they are not constitutive of it.150
74.
A review of the field of diplomatic protection would also, it is believed, reach the same general conclusion. The point was succinctly made by the United Kingdom:

“In general terms, the United Kingdom Government’s view is that in a case where international law requires only that a certain result be achieved, the situation falls under draft article 21, paragraph 2. The duty to provide a fair and efficient system of justice is an example. Corruption in an inferior court would not violate that obligation if redress were speedily available in a higher court. In the case of such obligations, no breach occurs until the State has failed to take any of the opportunities available to it to produce the required result. If, on the other hand, international law requires that a certain course of conduct be followed, or that a certain result be achieved within a certain period of time, the violation of international law arises at the point where the State’s conduct diverges from that required, or at the time when the period expires without the result having been achieved. Denial of a right of innocent passage, or a failure to provide compensation within a reasonable period of time after the expropriation of alien property, are instances of violations of such rules. Recourse to procedures in the State in order to seek ‘correction’ of the failure to fulfil the duty would in such cases be instances of the exhaustion of local remedies.”151
75.
Of course, there may be specific contexts in which the State does have a right to affect the rights of individuals provided compensation is payable. This is, in general, the case with expropriation of property for a public purpose, and the reason is precisely because in that context the right of eminent domain is recognized. But there is no right of eminent domain in relation to the arbitrary treatment of persons. There are also cases where the obligation is to have a system of a certain kind, e.g. the obligation to provide a fair and efficient system of justice. There, systematic considerations enter into the question of breach, and an aberrant decision by an official lower in the hierarchy, which is capable of being reconsidered, does not of itself amount to an unlawful act.152 This is the example given by the United Kingdom in the passage quoted above. Systematic obligations have to be applied to the system as a whole. But many human rights obligations are not of this kind: for example, in cases of torture or arbitrary killing by State officials, the violation would be immediate and unqualified.153
76.
It may be (as the United Kingdom notes) that the problem which has been analysed here is more one of the commentary to article 21 than of the text itself.154 But the analysis suggests a number of conclusions.

The primacy of primary rules and of their interpretation
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77.
First, while it may be possible accurately to classify certain obligations as obligations of conduct or result, and while that may illuminate the content or application of the norms in question, such a classification is no substitute for the interpretation and application of the norms themselves, taking into account their context and their object and purpose. The problem with articles 20 and 21 is that they imply the need for an intermediate process of classification of obligations before questions of breach can be resolved. But in the final analysis, whether there has been a breach of an obligation depends on the precise terms of the obligation, and on the facts of the case. For example, it makes a difference that the obligations of States in the field of humanitarian law are expressly “to respect and ensure respect” for the relevant norms.155 In other contexts, where different language is used, the position may be different. Taxonomy may assist in the interpretation and application of primary rules, but is no substitute for it.

78.
This conclusion follows also from the analysis of the obligation of States in relation to torture, given by the International Tribunal for the Former Yugoslavia in a recent case. The Tribunal said:

“Normally, the maintenance of passage of international legislation inconsistent with international rules generates State responsibility and consequently gives rise to a corresponding claim for cessation and reparation (lato sensu) only when such legislation is concretely applied. By contrast, in the case of torture, the mere fact of keeping in force or passing legislation contrary to the international prohibition of torture generates international State responsibility. The value of freedom from torture is so great that it becomes imperative to preclude any national legislative act authorizing or condoning torture or at any rate capable of bringing about this effect.”156
In other words, whether the enactment of inconsistent legislation constitutes of itself a breach of international law depends on the content and importance of the primary rule.

The diversity of primary rules
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79.
Secondly, it is difficult to overstate the immense variety of primary rules and the very different ways in which they are formulated. The means for achieving a result can be stated with many degrees of specificity. The ends to be achieved may, depending on the circumstances, dictate the necessary means with precision. Means and ends can be combined in various ways.157 For example, take the common case of a “best efforts” obligation to achieve a particular result. This is quite precisely not an obligation of result, but rather, depending on its formulation, an obligation to take such steps as are reasonably required and available to the State concerned with a view to achieving the result specified. Provided the State takes some action to that end, not obviously inadequate or inappropriate, no issue of breach may arise. But if it becomes clear that the result is likely not to be achieved, and that there are further steps open to the State which would achieve it, then the incidence of the obligation in those circumstances may become more rigorous, and even tend towards an obligation of result.158 Thus in practice, obligations of conduct and obligations of result present not a dichotomy but a spectrum.159
The particularity of the distinction between obligations of conduct and result
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80.
Thirdly, not all obligations can be classified as either obligations of conduct or of result. There can be hybrids, for example, and the draft articles themselves distinguish a further “type”, obligations of prevention. Before reaching any conclusions on articles 20 and 21, it is useful to look at such obligations.


(f)
Article 23: Breach of an international obligation to prevent a given event
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81.
Article 23 provides as follows:

“When the result required of a State by an international obligation is the prevention, by means of its own choice, of the occurrence of a given event, there is a breach of that obligation only if, by the conduct adopted, the State does not achieve that result.

82.
Article 23 continues the analysis of the different kinds of obligations (obligations of conduct/obligations of result) covered by articles 20 and 21. The commentary deals with obligations of prevention in the following way:

“The characteristic feature ... is precisely the notion of an event, i.e. an act of man or of nature which, as such, involves no action by the State ... [I]f the result which the obligation requires the State to ensure is that one or another event should not take place, the key indication of breach of the obligation is the occurrence of the event, just as the non-occurrence of the event is the key indication of fulfilment of the obligation ... [T]he non-occurrence of the event is the result that the State is required to ensure, and it is the occurrence of the event that determines that the result has not been achieved.”160
83.
The commentary goes on to assert that in the cases of obligations of prevention, the mere failure to prevent is not a sufficient condition for responsibility, although it is a necessary one: “The State can obviously be required only to act in such a way that the possibility of the event is obstructed, i.e. to frustrate the occurrence of the event as far as lies within its power.”161 Thus, obligations of prevention are inherently obligations to take all reasonable or necessary measures to ensure that the event does not occur. They are not warranties or guarantees that an event will not occur.162
Government comments on article 23

tc \l3 "Government comments on article 23
84.
France remarks that “the somewhat obscurely worded article 23 ... relates to rules of substantive law, which classify primary obligations. It thus has no place in a draft of this kind”.163 Germany agrees.164 The United Kingdom regards article 23 as uncontroversial but also unnecessary; in its view it can be deleted or combined with article 21.165
The content of obligations of prevention
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85.
It is tempting to analyse obligations of prevention as “negative” obligations of result. For such obligations, the result in question is not the occurrence of something but its non-occurrence. On the other hand, whether this is so depends on the interpretation of the particular primary rule. The commentary166 gives as an example of an obligation of prevention, article 22 (2) of the Vienna Convention on Diplomatic Relations, which provides that:

“The receiving State is under a special duty to take all appropriate steps to protect the premises of the mission against any intrusion or damage and to prevent any disturbance of the peace of the mission or impairment of its dignity.”

According to the commentary, this is an obligation “whose breach similarly takes place only if that result [i.e. intrusion, damage or disturbance] can be seen not to have been ensured”.167
86.
Although there are obligations of prevention in the sense explained in the commentary, it is clear that article 22 (2) of the 1961 Convention is not such an obligation. If anything, it is an obligation of conduct. No doubt it does not involve a warranty or guarantee against intrusion; but it is a continuing obligation on the host State to take all appropriate steps to protect the mission, which becomes more demanding if for any reason the mission is invaded or disturbed. In the Case concerning United States Diplomatic and Consular Staff in Tehran, the International Court referred to these and other provisions of the Convention as imposing on the receiving State “the most categorical obligations ... to take appropriate steps to ensure the protection of” the United States missions and their personnel.168 It went on to hold that, through its inaction in the face of various threats from the militants:

“the Iranian Government failed altogether to take any ‘appropriate steps’ to protect the premises, staff and archives of the United States mission against attack by the militants, and to take any steps either to prevent this attack or to stop it before it reached its completion ... [I]n the opinion of the Court ... the failure of the Iranian Government to take such steps was due to more than mere negligence or lack of appropriate means ... This inaction of the Iranian Government by itself constituted clear and serious violation of Iran’s obligations to the United States under the provisions of article 22, paragraph 2 ...”169
Moreover, the interpretation of article 22 (2) favoured in the commentary is an undesirable one in principle; States should not be able to neglect that “special duty” on the basis that intrusion, damage or disturbance has not yet occurred and may never occur.

87.
A better example of an obligation of prevention, also mentioned in the commentary,170 is the principle enunciated in the Trail Smelter arbitration, that a State should use its best efforts to prevent cross-border damage by pollution to a neighbouring State. The commentary goes on to assert that, “[e]ven in the specific case of an obligation to prevent an event, the presence of damage is not an additional condition for the existence of an internationally wrongful act”.171 This is true if the situation which has to be prevented is not defined in terms of the occurrence of damage, but it may be so defined. States can assume obligations to prevent damage to particular persons or to the territory of other States, and it may be that on the proper interpretation of the particular obligation it is the occurrence of the damage which triggers responsibility, rather than the failure to take steps to prevent it.

Conclusions on articles 20, 21 and 23
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88.
For the reasons given above,172 the Special Rapporteur believes that article 21 (2) is an over-elaboration and a possible source of misunderstanding, and that it should be deleted. The essential difficulty lies in the notion of an obligation of result which, notwithstanding a prima facie breach, nonetheless “allows that this or an equivalent result may nevertheless be achieved by subsequent conduct of the State”. No doubt primary rules can take manifold forms, and a primary rule might allow a State to rescue itself from a breach by remedial action which would have the effect not merely of providing reparation but of cancelling out the earlier breach entirely. But this is unusual.173 If the breach of an obligation is merely threatened, preventive or remedial action may be called for, but the breach will by definition not yet have occurred. If it has occurred, subsequent conduct may mitigate its effects, or may (by providing an effective local remedy) eliminate the underlying grievance. But it is misleading in the latter case to suggest that there was never a breach.

89.
Turning to the basic distinctions between obligations of conduct, result and prevention, as set out in articles 20, 21 (1) and 23, there is clearly a strong case for simply deleting them. They have been criticized by a number of Governments as over-refined.174 They have been widely criticized in the literature.175 Their relationship to similar concepts under national law is obscure and even contradictory.176
90.
Moreover, whatever their analytical value, the distinctions appear to relate to the content and meaning of the primary rules, and this may explain why, in a statement of secondary rules, they appear to be circular. For example, article 20 appears to say nothing more than that, when a State has assumed an obligation to engage in certain conduct, the obligation is breached if the State does not engage in that conduct. The position with respect to obligations of conduct and prevention may be different, because of the hidden significance of the phrase “by the conduct adopted” in articles 21 (1) and 23. As the commentary explains, this is intended to convey the idea that in the normal case of an obligation of prevention, two conditions are required for responsibility: the failure of the State to take all available steps to prevent the event in question occurring, and the occurrence of that event in circumstances such that, if the State had taken steps available to it, the event would not (or might well not) have occurred.177 But even here there is a difficulty, in that, while this may be the natural interpretation of an obligation of prevention, it is not the only possible interpretation. A State could, after all, give an undertaking that a certain result will not occur, save in situations of force majeure. Or it could give an unconditional guarantee; in other words, it could take the risk even of unforeseen events amounting to force majeure. The meaning of any particular obligation depends on the interpretation of the relevant primary rule, but this process of interpretation falls outside the scope of the draft articles. In other words, either articles 21 (1) and 23 are likewise circular (“for primary rules of a certain content, this is their content”), or they create a presumption of the interpretation of certain primary rules, which is not the function of the draft articles.

91.
The case for deletion is a formidable one, but still there must be a hesitation, given the currency of the terms used,178 their value in some cases, e.g. in determining when a breach has occurred, and the relative poverty of the conceptual framework of international law in matters relating to breach of obligation. Entities ought not to be unnecessarily multiplied, but there is something to be said for retaining existing concepts, even if those concepts are not comprehensive in their coverage. The task of explaining the concepts employed to describe international obligations has its own value; the commentaries to articles 20, 21 and, especially, 23 are useful, although they are in need of modification to accommodate the points made above.

92.
The Commission is invited to express its view on whether to retain the distinction in the text of Chapter III. To provide a focus for its debate, the Special Rapporteur proposes a single article embodying the substance of the distinction.179 To express his own scepticism, however, the Special Rapporteur has placed the article in square brackets.


(g)
Articles 18 (3) to (5) and 24 to 26: Completed and continuing wrongful acts

tc \l3 "
(g)
Articles 18 (3) to (5) and 24 to 26: Completed and continuing wrongful acts
93.
The final three articles in Chapter III deal with different aspects of the problem of wrongful acts continuing in time (referred to as the “Moment and duration of the breach of an international obligation”). They provide as follows:

“Article 24

“Moment and duration of the breach of an international obligation by an act of the State not extending in time
“The breach of an international obligation by an act of the State not extending in time occurs at the moment when that act is performed. The time of commission of the breach does not extend beyond that moment, even if the effects of the act of the State continue subsequently.

“Article 25

“Moment and duration of the breach of an international obligation by an act of the State extending in time
“1.
The breach of an international obligation by an act of the State having a continuing character occurs at the moment when that act begins. Nevertheless, the time of commission of the breach extends over the entire period during which the act continues and remains not in conformity with the international obligation.

“2.
The breach of an international obligation by an act of the State, composed of a series of actions or omissions in respect of separate cases, occurs at the moment when that action or omission of the series is accomplished which establishes the existence of the composite act. Nevertheless, the time of commission of the breach extends over the entire period from the first of the actions or omissions constituting the composite act not in conformity with the international obligation and so long as such actions or omissions are repeated.

“3.
The breach of an international obligation by a complex act of the State, consisting of a succession of actions or omissions by the same or different organs of the State in respect of the same case, occurs at the moment when the last constituent element of that complex act is accomplished. Nevertheless, the time of commission of the breach extends over the entire period between the action or omission which initiated the breach and that which completed it.

“Article 26

“Moment and duration of the breach of an international obligation to prevent a given event
“The breach of an international obligation requiring a State to prevent a given event occurs when the event begins. Nevertheless, the time of commission of the breach extends over the entire period during which the event continues.”

As noted above, it is useful to consider in the same context the detailed provisions of article 18 (3) to (5), which employs the same distinctions between continuing, composite and complex wrongful acts.180
94.
The commentary to these articles begins by noting that temporal questions apply both to “the determination of the moment when the existence of the breach of an international obligation is established and [to] the determination of the duration, or the continuance in time, of the breach”.181 It notes the various consequences that can flow from such determinations, e.g. for the jurisdiction of tribunals, the nationality of claims or the application of the doctrine of extinctive prescription, stressing at the same time that these determinations have to be made by reference to legal rules and not only by reference to the facts.182 In the case of “instantaneous acts” (e.g. the shooting down of a civilian airliner), their effects may last for a long time and may be relevant in judging the seriousness of the act. But the continuation of those effects has “no bearing on the duration of the State act that caused them — an act that will in any event remain an act that does not extend in time”.183 For example, the commentary asserts that the decision of the Permanent Court in Phosphates in Morocco treated the relevant French decisions as instantaneous and not involving a continuing wrongful act.184
95.
As to the notion of a wrongful act extending in time, which is dealt with in article 25, the commentary introduces the distinction between continuing, composite and complex acts. A “continuing act” is one which “proceeds unchanged over a given period of time: in other words, an act which, after its occurrence, continues to exist as such and not merely in its effects and consequences”.185 The commentary notes that the notion of continuing wrongful acts (which is common to many national legal systems) owes its origins in international law to Triepel, and has frequently been applied by courts, especially the European Court.186
96.
A “composite act”is defined as “an act of the State composed of a series of individuals acts of the State committed in connection with different matters”.187 According to the commentary, they “comprise a sequence of acts which, taken separately, may be lawful or unlawful, but which are interrelated by having the same intention, content and effects, although relating to different specific cases”. Examples include a series of administrative decisions adversely affecting nationals of a particular State which establishes a pattern of discrimination, or a refusal to allow those nationals to participate in economic activity, contrary to an international obligation of the host State. Collectively such acts might be unlawful, whether or not the individual decisions are.188 Some primary rules in terms require the repetition of conduct, e.g. systematic breaches of human rights. In such cases, the first act in the series does not suffice to establish that a wrongful act has been committed, but if it is followed by other similar acts, the wrongful conduct constituted by the series of acts will be regarded as commencing with the first.189
97.
Finally there is the concept of a “complex” act, which is defined as “an act of the State made up of a succession of actions or omissions in connection with one and the same matter”.190 A classic example is denial of justice to an alien. This is a complex act because it is not established by a single decision of an administrator or a lower court: “the ‘complex’ internationally wrongful act is the collective outcome of all the actions or omissions by State organs at successive stages in a given case, each of which actions or omissions could have ensured the internationally required result but failed to do so”.191 This likewise has consequences in terms of the duration of the wrongful act. In the case of a complex act, “[t]he time of commission of the breach must therefore be reckoned from the moment of occurrence of the first State action that created a situation not in conformity with the result required by the obligation, until the moment of the conduct that made that result definitively unattainable”.192 In such a case, the breach is not established until the last act in the series, but the breach occurs from the beginning of the series, and thus has a certain retrospective effect.

98.
This sequence of articles is concluded by article 26, dealing with the moment and duration of the breach of obligations of prevention. The commentary stresses the parallelism between article 26 and article 23. Since in the case of obligations of prevention the occurrence of the outcome in question is a necessary condition of breach, it follows that its occurrence “must also be the decisive factor for the determination of the moment and duration of the breach in that same case”.193 The idea that even a manifest and irreversible failure by the State to prevent the event occurring could itself amount to a breach is rejected. The breach cannot occur before the event itself occurs: “logic therefore precludes the idea that the moment of the breach could be any moment preceding the occurrence of the event”.194 But the position after the prohibited event has occurred is different. If the event has a continuing character, then “it is logical to consider that the obligation to prevent [its] occurrence ... entails the obligation to ensure that it is terminated”.195 Hence in the case of continuing events, the obligation of preventing them is itself a continuing obligation, and its breach extends for as long as the event continues.196
Government comments on articles 18 (3) to (5) and 24 to 26
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99.
Those Governments which have commented on these articles are somewhat divided. France favours the retention of the various classifications of breaches made in article 25 on the ground that they establish a useful “classification of breaches on the basis of how the breach is committed”, but suggests that a linkage be made to the equivalent paragraphs of article 18.197 The United Kingdom, by contrast is:

“concerned that the draft articles have moved too far in the direction of drawing fine distinctions between different categories of conduct. It hopes that the Commission will consider how far it is necessary, and how far it is helpful, to adopt articles defining with great analytical precision different categories of wrongful conduct. It may be preferable to have a simpler conception of wrongful conduct, and leave its application in concrete instances to be worked out in State practice.”198
Along similar lines, the United States criticizes article 18 and articles 24 to 26 for establishing:

“a complex series of abstract rules governing the characterization of an act of a State as a continuing, composite or complex act ... Read together, however, these draft articles inject far more complexity into the draft than necessary and provide possible legal hooks for wrongdoing States to evade their obligations. These provisions may serve to complicate rather than clarify determinations of responsibility.”199
Germany makes an identical comment in relation to articles 24 to 26.200 Greece suggests that these provisions “should be worded more simply and more clearly”.201
Overview of the issues raised
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100.
The problem of identifying when a wrongful act begins and how long it continues is one which arises frequently in practice and is the subject of a considerable jurisprudence.202 The issue in such cases is often not one of responsibility per se so much as the jurisdiction of a court or other body, or the admissibility of an application.203 But there are also potential consequences in the field of responsibility proper, and indeed one very important consequence, relating to cessation of wrongful acts, is dealt with in article 41 of the draft articles. The existing provisions may be complex, but it seems that at least some provision dealing with these subjects is called for.

101.
It is proposed first to consider the question of when an internationally wrongful act may be said to have occurred. Even if that act is of a continuing character, there must be a point in time at which the wrongful act already exists. Secondly, there is the question of the distinction between completed acts (acts not extending in time) and continuing acts. Thirdly, there is the question of accommodating, within the basic framework established by those distinctions, the further refinements introduced by the notions of composite and complex wrongful acts. In each context it is necessary to consider how the principle of the intertemporal law affects responsibility in the case of continuing, composite and complex acts. Thus article 18 (3) to (5) will be considered as part of this review.

When does a breach of obligation begin? Distinguishing apprehended, imminent or “anticipatory” breaches from existing breaches
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102.
An initial question, common to all three articles, is when a breach of international law exists (as distinct from being merely apprehended or imminent). In other words, when does the wrongful act “occur” in the first place? In principle that question can only be answered by reference to the particular primary rule. Some rules specifically prohibit threats of conduct,204 incitement or attempt,205 in which case the threat, incitement or attempt is itself a wrongful act. Whether there are general secondary rules of international law in relation to such “ancillary” wrongful acts as incitement, complicity and such matters will be considered further in the context of Chapter IV of Part One of the draft articles. For present purposes, the question is when a wrongful act, defined by reference to the primary rule, can be said to have occurred.

103.
That was an issue in the Case concerning the Gab_ikovo-Nagymaros Project.206 Following Hungary’s refusal to continue with the project, as provided for in a bilateral Treaty of 1977, Czechoslovakia began actively planning for, and subsequently building, a unilateral substitute scheme (the so-called “Variant C”), using installations jointly constructed for the original project and some additional elements constructed on Czechoslovak territory. Variant C was actually implemented when the Danube was diverted by means of the new installations, in October 1992. The Court held that Variant C was unlawful for various reasons, notwithstanding the prior Hungarian breach of the 1977 Treaty. But the question was, at what point had the Czechoslovak breach occurred? This mattered, inter alia, because in May 1992 Hungary had purported to terminate the Treaty, relying on Czechoslovakia’s insistence on the construction of Variant C. Hungary pointed out that article 60 of the Vienna Convention on the Law of Treaties does not preclude a party which is itself in breach of a treaty from terminating on the ground of the other party’s breach, and it argued that, at least by April 1992, Czechoslovakia’s determination to proceed with the illegal diversion of the Danube amounted to an existing breach, or alternatively a repudiation of the Treaty, entitling Hungary to terminate it.207
104.
The Court rejected this argument, holding (by a majority of 9 to 6) that the breach had not occurred until the actual diversion of the Danube in October. It noted:

“that between November 1991 and October 1992, Czechoslovakia confined itself to the execution, on its own territory, of the works which were necessary for the implementation of Variant C, but which could have been abandoned if an agreement had been reached between the parties and did not therefore predetermine the final decision to be taken. For as long as the Danube had not been unilaterally dammed, Variant C had not in fact been applied. Such a situation is not unusual in international law or, for that matter, in domestic law. A wrongful act or offence is frequently preceded by preparatory actions which are not to be confused with the act or offence itself. It is as well to distinguish between the actual commission of a wrongful act (whether instantaneous or continuous) and the conduct prior to that act which is of a preparatory character and which ‘does not qualify as a wrongful act’ ...”208
Accordingly the Court held that “Czechoslovakia was entitled to proceed, in November 1991, to Variant C insofar as it then confined itself to undertaking works which did not predetermine the final decision to be taken by it. On the other hand, Czechoslovakia was not entitled to put that Variant into operation from October 1992”.209 But since Hungary had purported to terminate the Treaty in May 1992, before it had been breached by Czechoslovakia and before Hungary had suffered any loss as a result of Czechoslovakia’s conduct, the purported termination was “premature” and ineffective.210
105.
In any event, according to the Court, Hungary had prejudiced its right to rely on Czechoslovakia’s breach, since it was itself responsible for an earlier and related breach of the same Treaty.211 This aspect of the case involves the so-called exceptio inadimpleti contractus, and will be dealt with in the context of Chapter V of Part One.

106.
Thus the Court distinguished between the actual commission of a wrongful act and conduct of a preparatory character. Such conduct does not itself amount to a breach if it does not “predetermine the final decision to be taken”. But whether that is so in any given case will depend on the precise facts and on the content of the primary rule. There will be questions of judgement and degree, which it is not possible to determine in advance by the use of any particular formula. The term “occurs” used in draft articles 24 to 26 seems as good as any for this purpose. 

When does a breach of obligation continue? The distinction between continuing and completed wrongful acts
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107.
The second question relates to the distinction between wrongful acts extending in time and those not so extending. On closer analysis, there may be two separate distinctions here. The first is the distinction between wrongful acts which occur, and are completed, at a particular moment in time, and those which take some period of time to perform. The second is the distinction between wrongful acts which have been completed (even though their effects may continue) and wrongful acts which are of a continuing character. The draft articles, especially articles 24 and 25, seem to telescope the two ideas.

108.
It is no doubt possible for a wrongful act to be committed in an instant, the instant at which property is confiscated by operation of law, for example, or legislation comes into force. This is the lawyer’s punctum temporis at which property is transferred from one person to another, or some other “act in law” is performed. In the contemplation of the law such acts may be instantaneous, but it is rare for acts not to extend at least for some period of time. It is, however, not clear that the distinction between an act that occurs in an instant of time and one that (even if it took 5 seconds, 5 minutes or 5 hours) is now complete, is ever likely to matter for the purposes of State responsibility. For practical purposes the distinction between completed and continuing wrongful acts seems more important. But that distinction is a relative one: a continuing wrongful act is one that has not been completed yet, i.e. at the relevant time.

109.
This is not intended to diminish the importance of the distinction between continuing and completed wrongful acts, but rather to place it in its proper context. That the distinction is important and has legal consequences can be seen from the following non-exhaustive review:

(a)
The Rainbow Warrior Arbitration involved the failure of France to detain two agents on the French Pacific island of Hao for a period of three years, as required by an agreement between France and New Zealand for the settlement of the Rainbow Warrior incident. The Arbitral Tribunal referred with approval to articles 24 and 25 (1) of the draft articles and to the distinction between instantaneous and continuing wrongful acts,212 and said:

“Applying this classification to the present case, it is clear that the breach consisting in the failure of returning to Hao the two agents has been not only a material but also a continuous breach. And this classification is not purely theoretical, but, on the contrary, it has practical consequences, since the seriousness of the breach and its prolongation in time cannot fail to have considerable bearing on the establishment of the reparation which is adequate for a violation presenting these two features.”213
Indeed the Tribunal went on to draw further legal consequences from the distinction, in terms of the duration of French obligations under the agreement:

“The characterization of the breach as one extending or continuing in time, in accordance with article 25 of the draft on State Responsibility, ... confirms the previous conclusion concerning the duration of the relevant obligations by France under the First Agreement ... France committed a continuous breach of its obligations, without any interruption or suspension, during the whole period when the two agents remained in Paris in breach of the Agreement. If the breach was a continuous one ... that means that the violated obligation also had to be running continuously and without interruption. The ‘time of commission of the breach’ constituted an uninterrupted period, which was not and could not be intermittent ... Since it had begun on 22 July 1986, it has to end on 22 July 1989, at the expiry of the three years stipulated. Thus, while France continues to be liable for the breaches which occurred before 22 July 1989, it cannot be said today that France is now in breach of its international obligations.”214
(b)
The notion of continuing wrongful acts has also been applied by the European Court of Human Rights to establish its jurisdiction ratione temporis in a series of cases (as noted in the commentary). The issue arises because the Court’s jurisdiction may be limited to events occurring after the respondent State became a party to the Convention or the relevant Protocol and accepted the right of individual petition. Thus in Papamichalopoulos v. Greece, a seizure of property not involving formal expropriation occurred some eight years before Greece recognized the Court’s competence. The Court held that there was a continuing breach of the right to peaceful enjoyment of property under article 1 of Protocol 1, and therefore upheld its jurisdiction over the claim.215
(c)
In Loizidou v. Turkey, similar reasoning was applied by the Court to the consequences of the Turkish invasion of Cyprus in 1974, as a result of which the applicant was denied access to her property in northern Cyprus. Turkey relied on the fact that under article 159 of the Constitution of the Turkish Republic of Northern Cyprus of 1985, the property in question had been expropriated, and this had occurred prior to Turkey’s acceptance of the Court’s jurisdiction in 1990. The Court held that, in accordance with international law and having regard to the relevant Security Council resolutions, it could not attribute legal effect to the 1985 Constitution of the TNRC, so that the expropriation was not completed at that time and the property continued to belong to the Applicant. The conduct of the TNRC and of Turkish troops in denying the applicant access to her property continued after Turkey’s acceptance of the Court’s jurisdiction, and constituted a breach of article 1 of Protocol 1.216 But Judge Bernhardt, in a dissenting opinion shared in substance with some other members of the Court, took a different approach to the distinction between completed and continuing breach. He said: 

“The Convention organs have accepted the notion of ‘continuing violations’ ... I entirely agree with this concept, but its field of application and its limits must be appreciated. If a person is kept in prison before and after the critical date [t]he essential fact ... is the actual behaviour of State organs which is incompatible with the commitments under the European Convention ... The factual and legal situation is ... different when certain historical events have given rise to a situation such as the closing of a borderline with automatic consequences for a great number of cases. In the present case, the decisive events date back to the year 1974. Since that time, Mrs. Loizidou has not been able to visit her property in northern Cyprus. This situation continued to exist before and after the adoption of the Constitution of the so-called ‘Turkish Republic of Northern Cyprus’ ... Turkey has recognized the jurisdiction of the Court only ‘in respect of facts ... which have occurred subsequent to the date of deposit of the present declaration’; the closing of the borderline in 1974 is in my view the material fact and the ensuing situation up to the present time should not be brought under the notion of ‘continuing violation’.”217
(d)
The Human Rights Committee has also endorsed the idea of continuing wrongful acts. For example, in Lovelace v. Canada, it held it had jurisdiction to examine the continuing effects for the applicant of the loss of her status as a band member, although the loss had occurred at the time of her marriage in 1970, and Canada only accepted the Committee’s jurisdiction in 1976. The Committee noted that it was:

“not competent, as a rule, to examine allegations relating to events having taken place before the entry into force of the Covenant and the Optional Protocol ... In the case of Sandra Lovelace it follows that the Committee is not competent to express any view on the original cause of her loss of Indian status ... at the time of her marriage in 1970 ... The Committee recognizes, however, that the situation may be different if the alleged violations, although relating to events occurring before 19 August 1976, continue, or have effects which themselves constitute violations, after that date.”218
It found that the continuing impact of Canadian legislation, in preventing Lovelace from exercising her rights as a member of a minority, were sufficient to constitute a breach of article 27 of the Covenant after that date. Here the notion of a continuing breach was relevant not only to the Committee’s jurisdiction but also to the selection of article 27 as the most directly relevant provision of the Covenant so far as the applicant was concerned.

(e)
In the Case concerning the Gab_ikovo-Nagymaros Project,219 both Hungary’s refusal to continue with the project and Czechoslovakia’s implementation and operation of Variant C were continuing wrongful acts, and this had consequences in various ways. For example, when Variant C was put into operation, it did so in the context of a continuing wrongful act by Hungary, and this had various consequences in terms of the survival of the 1977 Treaty.220 When Slovakia came into existence on 1 January 1993, it was confronted with the continuing wrongful conduct of both parties to the Treaty: the situation was accordingly different from that which might have applied had Slovakia been, as it were, the accidental inheritor of the consequences or effects of unlawful acts committed and completed earlier.221
110.
As these cases show, conduct having commenced some time in the past, and which constituted (or, if the relevant primary rule had been in force for the State at the time, would have constituted) a breach at that time, can continue and give rise to a continuing wrongful act in the present. Moreover, this continuing character can have legal significance for various purposes, including purposes within the realm of State responsibility. For example, the obligation of cessation contained in article 41 applies only to continuing wrongful acts. This is a sufficient basis to include the distinction between completed and continuing wrongful acts as an element of Chapter III.

111.
It may, however, be objected that the notion of a continuing wrongful act cannot be defined, or can only be defined in relation to the relevant primary rule. Certainly, no attempt at a definition is made in article 25, which refers only to “an act of the State having a continuing character”. Both the primary rule and the circumstances of the given case will be relevant in deciding whether a wrongful act has a continuing character, and, again, it is probably the case that a detailed definition cannot be offered in the abstract. On the other hand, guidance can be offered in the commentary, and the difficulty of applying a valid distinction in particular cases is no reason to abandon the distinction.

112.
This being so, it is not necessary for the Commission to take a position on the substantive issues which gave rise to a division of opinion in some of the cases outlined above.222 For example, in the Rainbow Warrior case, the Tribunal relied on article 25 (1) as a basis for holding that France’s obligation to detain the two officers on the island of Hao had terminated in 1989. Normally, an obligation to do something by a certain date would be interpreted as involving two distinct obligations — to do the thing, and to do it timely — with the result that the failure to do the thing by a certain day (whether or not that failure is excusable) does not terminate the obligation. On the contrary, the State concerned would normally be in continuing breach of the main obligation after the due date for its performance.223 It is true that, as France argued in that case, “there is no rule of international law extending the length of an obligation by reason of its breach”.224 But this is because the question is one of the interpretation of the relevant primary rule. One would not normally regard an obligation to maintain a situation for a specified period as “completed” if it had been breached for the whole of that period. But whatever the better interpretation of the primary rule may be, the secondary rules of State responsibility have nothing to say on the question.225
113.
To summarize, in the Special Rapporteur’s view, the importance of the concept of continuing wrongful acts clearly justifies the retention of provisions along the lines of articles 24 and 25 (1). Given that they relate to a single operative distinction, those provisions could perhaps be combined in a single article.226
The intertemporal principle in relation to continuing wrongful acts: Article 18 (3) in relation to 25 (1)
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114.
It remains to consider how the intertemporal principle applies to acts of a continuing character. According to article 18 (3), an act of a continuing character is only breached “in respect of the period during which the act continues while the obligation is in force for that State”. This is plainly correct as to the aftermath of a continuing act. If the obligation ceases to exist, there can be no question of any new or continuing breach thereafter.227 Thus in the Rainbow Warrior Arbitration, the disagreement related to the question whether the obligation had expired after the three-year period, not as to the legal consequences if it had expired.228
115.
The position in respect of periods prior to the entry into force of the obligation is also clear. In accordance with the principle stated in article 18 (1), the conduct of a State is internationally wrongful only if the rule in question was in force for that State at the time of the conduct.229 In the several cases discussed above, either the rule in question was not in force for the State at the time the wrongful conduct commenced, or the court had no jurisdiction over the State in respect of that time, and was therefore in no position to decide on its responsibility then. Article 25 (1), however, fails to refer to this case. It provides that a continuing breach “occurs at the moment when the act begins”, which is not true if the rule in question was not then in force.230 Article 25 (1) needs to be qualified accordingly, and the point can be further explained in the commentary. If this is done, it seems that the language of article 25 (1) (“and remains not in conformity with the international obligation”) is adequate to deal with the intertemporal problem for continuing wrongful acts, in which case article 18 (3) can be deleted as unnecessary.

The distinction between composite and complex acts: Article 18 (4) and (5); article 25 (2) and (3)
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116.
Whether the further distinction in article 25, paragraphs (2) and (3), between composite and complex acts (and the related provisions of article 18, paragraphs (4) and (5), dealing with intertemporal issues) needs to be retained is another question. As discussed above, a composite act is defined as “an act of the State, composed of a series of actions or omissions in respect of separate cases”. It is contrasted with a “complex act”, which is “a succession of actions or omissions by the same or different organs of the State in respect of the same case”. An example of a composite act would be the adoption of a policy of apartheid, which involves systematic governmental conduct towards a racial group, taking the form of conduct in a whole series of cases. This may be compared with an act of racial discrimination against one individual. This might well be a complex act because of collusion between different organs or conduct against the individual over a period of time, but it will have involved the “same” case throughout. It should be stressed that some of the most serious wrongful acts under international law are defined in terms of their composite character. This is true not only of genocide and apartheid but of crimes against humanity generally.231
117.
This analysis shows that it is possible to draw a distinction between composite and complex acts; it also shows that in order to make such a distinction it is essential to focus on the relevant primary rule. But the problem is, of course, that the draft articles are not concerned, as such, to elaborate upon the primary rules. Different classifications of primary rules may have value, but they have a place in the draft articles only to the extent that they have consequences within the realm of responsibility. Moreover, as formulated, the distinction between composite and complex acts is a distinction unrelated to the content of the primary rule. It is concerned with the classification of acts in breach of any rule whatsoever. That was true also for the distinction between continuing and completed wrongful acts, but as we have seen, that is a useful and now accepted distinction for the purposes of responsibility. Is this also true for composite or complex acts?

118.
Before answering that question, it is necessary to draw a distinction between the necessary elements of a wrongful act and what might be required by way of evidence or proof that such an act has occurred. For example, an individual act of racial discrimination is unlawful, but it may be necessary to adduce evidence of a series of acts by State officials (involving the same person or other persons similarly situated) in order to show that any one of those acts was discriminatory rather than actuated by legitimate grounds. In other words, in its essence such discrimination is not a composite or even, necessarily, a complex act but it may be necessary for the purposes of proving it to produce evidence of a practice amounting to such an act. Thus a clear and consistent distinction between complex and composite acts is difficult to draw in practice, and this difficulty is exacerbated by the language of article 25 (2), which refers to the accomplishment of the act or omission “which establishes the existence of the composite act”; the word “established” (French: “établit”) might be confused with “proved”, which was evidently not intended.

The treatment of composite acts in articles 18 (4) and 25 (2)
119.
Three propositions are affirmed in the draft articles in relation to “composite acts”:

(a)
According to article 25 (2), a composite act “occurs at the moment when that action or omission of the series is accomplished which establishes the existence of the composite act”. For the reasons explained, this might be better formulated in the following terms: “when that action or omission of the series occurs which, taken with its predecessors, is sufficient to constitute the composite act”;

(b)
Nevertheless, “the time of commission of the breach extends over the entire period from the first of the actions or omissions constituting the composite act ... [for] so long as such actions or omissions are repeated” (ibid.);

(c)
According to article 18 (4), in such a case “there is a breach of that obligation if such an act may be considered to be constituted by the actions or omissions occurring within the period during which the obligation is in force for that State.”

120.
It is not entirely easy to reconcile these propositions. If the act only “occurs” when that aspect of the “series” occurs which establishes the composite act, must the composite act necessarily be held to have commenced at an earlier date? (The position would no doubt be different if the word “establishes” meant “establishes as a matter of evidence”, but for the reasons already given, this would be a confusion.) In particular, does it not depend on the formulation and purpose of the primary rule, not only whether a composite act may be considered to have been constituted by the 1st or the 5th or the nth act in a series (a matter which is rightly left open by the draft articles), but whether, so constituted, the period of the breach relates back to the first of these acts or omissions?

121.
It is useful to examine these questions by reference to some concrete examples. The difficulty here is that virtually all the discussion of composite acts has been based on examples of primary rules which define systematic wrongs. A systematic primary rule is one which defines acts as wrongful in terms of their composite or systematic character (the prohibition against genocide, apartheid or crimes against humanity, systematic acts of racial discrimination, etc.). But as noted above, article 25 (2) is not limited to breaches of obligations created by such rules. Thus it is necessary to take examples both of systematic and non-systematic primary rules in order to test the idea of a “composite wrongful act”.

The prohibition against genocide, formulated in identical terms in the 1948 Convention and in later instruments,232 is a good example of a “systematic” primary rule, in the sense that it implies, if it does not actually require, that the responsible entity (including a Government) will have adopted a systematic policy or practice, and that the individual acts of murder, etc., which together constitute genocide, would not or might not do so taken individually. According to article II (a) of the 1948 Convention, the prime case of “genocide” is “killing members of [a national, ethnical, racial or religious group]”with the intent to destroy that group as such, in whole or in part. Both limbs of the definition contain systematic elements. Killing one person, whatever the motive, is not genocide; the killing has to be multiple.233 And it has to be carried out with the relevant intention, aimed at physically eliminating the group as such. In that context, the idea of a composite wrongful act elaborated in articles 18 (4) and 25 (2) seems entirely appropriate. Genocide is not committed until there has been an accumulation of acts of killing, causing harm, etc., committed with the relevant intent, so as to satisfy the definition in article II. But once that threshold is crossed, it is reasonable to say that the time of commission extends over the whole period during which any of the acts was committed. Assuming that the intertemporal law applies to genocide, it is also reasonable to say that genocide is committed if the acts committed during the period when the Convention was in force were sufficient to constitute genocide.234
Take, on the other hand, a simple obligation in a bilateral boundary waters agreement that each party will take no more than a specified volume of water from a boundary river in a calendar year. Assume that one of the parties authorizes different users to take each month volumes of water that (while not themselves unlawful under the agreement) make it likely that over the year the total taken will exceed the quota. The conduct of the State concerned amounts to a composite act as defined in article 25 (2), but is the whole series of acts to be treated as unlawful? The approach of the majority in the Case concerning the Gab_ikovo-Nagymaros Project235 suggests that at least until the act occurs which predetermines the final decision to exceed the quota, no wrongful act will have been committed. Indeed, it might be that no wrongful act is committed until the quota is actually exceeded, however clear it may be that this result is going to occur. Assuming that it does occur, do we then say that the commission of the breach began with the first taking of water in January? Perhaps if the State set out with the deliberate intention to violate the treaty and gave monthly permits accordingly, one might say that the breach began in January. But the definition of a composite act in article 25 (2) does not require such a prior intent; it is satisfied if there is “a series of actions or omissions in respect of separate cases”, and in the example given, a breach might occur fortuitously, because different regional water authorities did not coordinate their licensing policies, or for some other reason. Of course, there is a breach when the annual quota is exceeded, but is there any reason to define in advance, in the secondary rules of State responsibility, that the breach began with the first act in the series? Does it not depend on the formulation and purpose of the primary rule?

122.
These examples suggest that, if composite acts are to be dealt with, a distinction needs to be drawn between simple and composite or systematic obligations. Just because a simple obligation is breached by a composite act seems no reason for treating the breach as different in kind. No doubt composite acts are more likely to give rise to continuing breaches, but simple acts can cause continuing breaches as well (e.g. the detention of a diplomat). The position is different, however, where the obligation itself (and thus the underlying primary rule) fixes on the cumulative character of the conduct as constituting the essence of the wrongful act. Thus apartheid is different in kind from individual acts of racial discrimination, and genocide is different in kind from individual acts even of ethnically motivated killing. 

123.
Such a distinction was drawn by the European Court of Human Rights in Ireland v. United Kingdom. There Ireland complained of a practice of unlawful treatment of detainees in Northern Ireland, which it said amounted to torture or inhuman or degrading treatment, and the case was held to be admissible on that basis. This had various procedural and remedial consequences. In particular, the exhaustion of local remedies rule did not have to be complied with in relation to each of the incidents cited as part of the practice. But the Court denied that there was any separate wrongful act of a systematic kind involved. It was simply that Ireland was entitled to complain of a practice made up by a series of breaches of article 7 of the Convention, and to call for its cessation. As the Court said:

“A practice incompatible with the Convention consists of an accumulation of identical or analogous breaches which are sufficiently numerous and interconnected to amount not merely to isolated incidents or exceptions but to a pattern or system; a practice does not of itself constitute a violation separate from such breaches ... The concept of practice is of particular importance for the operation of the rule of exhaustion of domestic remedies. This rule, as embodied in article 26 of the Convention, applies to State applications ... in the same way as it does to ‘individual’ applications ... On the other hand and in principle, the rule does not apply where the applicant State complains of a practice as such, with the aim of preventing its continuation or recurrence, but does not ask the Commission or the Court to give a decision on each of the cases put forward as proof or illustrations of that practice.”236
By contrast in the case of crimes against humanity, the composite act is a violation separate from the individual violations of human rights of which it is composed. 

124.
For these reasons, the Special Rapporteur is provisionally in favour of retaining the notion of “composite wrongful acts”, as spelled out in articles 18 (4) and 25 (2), but of limiting it to what might be termed “systematic obligations”. These are obligations arising under primary rules which define the wrongful conduct in composite or systematic terms (as in the case of genocide or crimes against humanity). Such systematic obligations are important enough in international law to justify special treatment, both in terms of the time of their commission and the application of the intertemporal law. As to obligations under other primary rules, these issues can be adequately dealt through the interpretation and application of the particular rule.

The treatment of complex acts in articles 18 (5) and 25 (3)237
125.
Complex acts are defined in articles 18 (5) and 25 (3) as acts “constituted by actions or omissions by the same or different organs of the State in respect of the same case”. The treatment of complex acts in articles 18 (5) and 25 (3) is strongly influenced by the approach taken by Special Rapporteur Ago to the question of exhaustion of local remedies (article 22), which is discussed below. According to this approach, the failure of a local remedy is itself part of the complex act of State, with the consequence that, in cases where the exhaustion of local remedies rule applies, the wrong is constituted by the failure of the local remedy, and prior to that point is merely apprehended.238
126.
However, the notion of a complex act is not dependent for its validity on accepting this view of the local remedies rule, and there are examples of complex acts in the sense of article 25 (3) which do not involve the exhaustion of local remedies. For example, the guarantee against discrimination under article XIII (1) of the GATT could easily be breached by a complex act of the importing State. Similarly, in the case of a denial of justice, where the original wrong to the individual concerned was not itself attributable to the State,239 it may be the successive failure of the police, the lower courts and any available appellate courts collectively to redress the grievance that amounts to a denial of justice. Such a “complex act” of the State, if it falls short of the relevant international standard, will involve a breach of international law.

127.
According to article 25 (3), in such cases the breach only occurs “at the moment when the last constituent element of that complex act is accomplished”. However, the “time of commission of the breach extends over the entire period” of the complex act, and under article 18 (5), the principle of the intertemporal law is satisfied if the first act in the series occurred when the obligation was in force for the State, even if the obligation then lapses.

128.
These propositions may be tested against the facts of the Gab_ikovo-Nagymaros case. Czechoslovakia’s conduct in implementing Variant C was clearly a complex act. It involved a series of actions by different organs of the State, and by a private company acting as the constructor and operator of the project. The Court held that the wrongful act was not committed until the Danube was actually diverted in October 1992.240 It is clear that in doing so it applied the law in force at that time, and not at any earlier time. If Hungary’s argument based on termination in May 1992 (e.g. on grounds of fundamental change of circumstances) had succeeded, the law in force in October would have been different.241 Thus rather than treating the whole period from October 1991 onwards as the time of commission of the breach, the Court ascertained the time at which the breach was essentially accomplished, despite earlier preparations, and applied the law in force at that time to the breach.

129.
Another hypothetical example suggests the same conclusion. Assume that State A agrees in a bilateral investment treaty that for a period of three years it will not expropriate a particular property and that thereafter it will pay a specified amount of compensation for any expropriation. Assume further that, two and a half years later, it begins to impose restrictions on the use of the property, and that, after the initial three-year period, a number of limitations have the effect of rendering the property valueless, followed some months later by a formal taking. This process of expropriation is clearly a “complex act”, but of the three propositions contained in the draft articles, two at least do not apply to it. First of all, there is no reason to say that the last act in the series constitutes the time of the breach; on these facts it may very well be that the expropriation should be considered as completed at an earlier date. Secondly, however, if the restrictions imposed during the three-year period did not themselves amount to an expropriation,242 there would be no basis for applying the law in force during those three years to the later conduct of the State, and the remedy for expropriation would be the payment of the specified amount.

130.
The treatment of “complex acts” in the draft articles is vulnerable in other respects as well. For example, a sharp distinction is drawn between composite and complex acts. In the case of composite acts, one looks for the first act in the series which, taken with the earlier ones, is sufficient to constitute the breach (call it the “culminating act”). In the case of complex acts, one looks to the last act in the series. Why such a difference should exist is not explained. At the time the culminating act is performed, it may not be clear that further acts are to follow and that the series is not complete. Yet if up to that point the injured State is justified in holding that a wrong has been committed, why should it not be able to act on that basis at that time? A similar objection can be made by reference to the intertemporal law as provided in article 18 (5). Until the series is complete, one may not know precisely how to characterize the wrongful act: for example, in Foremost-McKesson, whether it is a case of discrimination against foreign shareholders or a de facto expropriation.243 Yet the application of the law in force at the time the first act in the series occurs may depend on how the whole series is to be characterized. The issue of intertemporal law is thus made uncertain and to some extent subjective. This is exacerbated in that the distinction between composite and complex acts depends on what is identified as the relevant “case”, yet this can be done in different ways. As in Ireland v. United Kingdom, for example, the applicant may focus on a “practice” of which individual incidents are merely examples. Is the practice then the “case”, or is it the individual incidents which are adduced, non-exhaustively, to prove the practice?244 The distinction between complex and composite acts depends on the unspecified notion of a “case”, yet important consequences in terms of the intertemporal law turn on the distinction. Issues of such importance should not depend on the way in which the injured State chooses to formulate the claim. In any event, it is far from clear why, in principle, the law in force at the time of the first act in a series should apply to the whole series. Either the individual acts are to be assessed individually, in which case the law in force at the time each was committed should be applied, or they are to be assessed as a series, in which case the rule applicable to composite acts seems equally appropriate. On neither alternative is there any reason to freeze the applicable law as it was on the date when the complex act began.245
131.
For these reasons, it is recommended that paragraphs 18 (5) and 25 (3) be deleted and with them the notion of the “complex act”.246 International courts and tribunals seem to have had no difficulty in dealing with such acts, whether in terms of the time of their commission or the intertemporal law, and no special provision for them seems to be required in the draft articles.

The temporal classification of obligations of prevention: Article 26
132.
Article 26 relates closely to article 23, and the comments made already with respect to article 23 apply here as well. It is true that there are “pure” obligations of prevention, of the kind described in the commentary. They are true obligations of prevention in the sense that unless the apprehended event occurs there is no breach. At the same time, the State has not warranted that the event will not occur; it has undertaken an obligation in the nature of best efforts to prevent it from occurring, the content and rigour of that obligation depending on the primary rule. As noted above, however, not all obligations directed towards preventing an event from occurring are of this kind, and it is not the function of the draft articles to force all such obligations into a single form.

133.
There is a further difficulty with the formulation of article 26, in that it assumes that the occurrence of an event which has a continuing character will involve a continuing breach by the State which has wrongfully failed to prevent it. This may well be the case — for example, with the obligation to prevent transboundary damage by air pollution, articulated in the Trail Smelter arbitration,247 or the obligation to prevent intrusions onto diplomatic premises.248 But again, circumstances can be imagined where this is not so, e.g. where the event, once it has occurred, is irreversible, or its continuance causes no further injury to the injured State. An example might be an obligation by State A to prevent certain information from being published. The breach of such an obligation will not necessarily be of a continuing character, since it may be that once the information is published, the whole point of the obligation is defeated. It is thus necessary to qualify article 26 by the addition of the same phrase as is contained in article 25 (1) (“and remains not in conformity with the international obligation”).

134.
Subject to this proviso, article 26 is a useful additional qualification to the proposed article dealing with completed and continuing wrongful acts. It is useful to emphasize that, in the case of obligations of prevention, the occurrence of the event in question will normally give rise to a continuing wrongful act (i.e. unless the event itself ceases, or the obligation ceases to apply to it). Indeed, in such cases the wrongful act may be progressively aggravated by the failure to suppress it. On this basis, it seems sensible to include this provision as a further paragraph in the proposed article dealing with the distinction between completed and continuing wrongful acts.

Conclusions on articles 18 (3) to (5) and 24 to 26
135.
For these reasons, it is recommended that articles 18 (3) to (5) and 24 to 26 be replaced by two articles, one dealing with the distinction between completed and continuing wrongful acts, the other dealing with breach of certain obligations of a systematic or composite character.249

(h)
Article 22: Exhaustion of local remedies
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(h)
Article 22: Exhaustion of local remedies
136.
Article 22 provides as follows:

“When the conduct of a State has created a situation not in conformity with the result required of it by an international obligation concerning the treatment to be accorded to aliens, whether natural or juridical persons, but the obligation allows that this or an equivalent result may nevertheless be achieved by subsequent conduct of the State, there is a breach of the obligation only if the aliens concerned have exhausted the effective local remedies available to them without obtaining the treatment called for by the obligation or, where that is not possible, an equivalent treatment.”

137.
According to its title, article 22 deals with the well-known principle of exhaustion of local remedies (“the treatment to be accorded to aliens, whether natural or juridical persons”). These are analysed within the framework of “complex” obligations of result, as dealt with in article 21 (2).

138.
The lengthy commentary to article 22 emphasizes this point. In the case of obligations in the field of diplomatic protection:

“If the [injured foreigner] take no action, the situation created by the initial conduct of the State running counter to the internationally desired result cannot be rectified by subsequent action of the State capable of replacing that situation by one in conformity with the result required by the obligation ... The case here is quite different from that in which, despite the necessary initiative having been taken by the individuals concerned to obtain redress, the situation created by the initial conduct is confirmed by a new course of conduct of the State, which is likewise incompatible with the internationally required result.”250
But this implies that the refusal of a local remedy will itself be internationally wrongful. This may be so, as where the local court discriminates against the foreigner, or acts arbitrarily, contrary to the applicable standards of treatment. But in other cases, the exhaustion of local remedies will not involve any new or continuing wrongful conduct. It will simply confirm that, in accordance with the internal laws and procedures of the respondent State, no further local remedy is available.251 In such cases the local remedy is a failed cure, not part of the illness itself.

139.
The commentary goes on to argue that:

“If, so long as the condition of exhaustion of local remedies has not been satisfied, the injured State has no faculty to claim reparation for an internationally wrongful act allegedly committed to its detriment in the person or property of its national, it is because for the time being its new right to reparation of an injury suffered by it has not yet been created. In other words, a breach of the obligation imposed by the treaty has not yet occurred or, at least, has not yet definitively occurred.”252
But the fact that the third State may not be able to espouse the claim in terms of reparation for injury to its nationals until local remedies have been exhausted does not mean that that State has no legal interest to protect at an earlier time.253 For example, it may have a strong interest in the cessation of the wrongful act.

Government comments on article 22

140.
France suggests that it should be made clear that the exhaustion of local remedies “is limited to diplomatic protection”.254 Germany queries both the location of and the need for article 22, and notes that it should not apply “in cases of grave violations of the law on the treatment to be accorded to aliens that constitute, at the same time, violations of [their] human rights”.255 The United Kingdom goes further, arguing carefully for a “procedural” view of the exhaustion of local remedies rule.256 At the same time it suggests that the rule should be held to apply to injuries occurring outside the respondent State’s territory, except perhaps in cases of egregious breach.257


The scope of the local remedies rule
141.
The local remedies rule was described by a Chamber of the Court in the ELSI case as “an important rule of international law”.258 In the context of a claim brought on behalf of a national (including a corporation) of the claimant State, the Chamber defined the rule succinctly in the following terms:

“for an international claim [sc. on behalf of individual nationals or corporations] to be admissible, it is sufficient if the essence of the claim has been brought before the competent tribunals and pursued as far as permitted by local law and procedures, and without success.”259
The Chamber thus treated the rule as one relating to the admissibility of claims within the field of diplomatic protection. It treated the exhaustion of local remedies as being distinct, in principle, from “the merits of the case”.260 This is the orthodox understanding of the rule.

142.
By contrast, article 22 conceives the exhaustion of local remedies within the framework of article 21 (2), in the following terms: “when the conduct of a State has created a situation not in conformity with the result required of it by an international obligation concerning the treatment to be accorded to aliens ... but the obligation allows that this or an equivalent result may nevertheless be achieved by subsequent conduct of the State”. In such cases, according to article 22 the breach of obligation occurs only if, and when, the effective local remedies are exhausted. As to this, several points need to be made.

143.
However, most of the situations covered by the exhaustion of local remedies rule are not of this character.261 For example, there is a general international obligation on all States not to discriminate arbitrarily against aliens. The precise content of this obligation need not concern us here. The point is that it is clear (a) that the exhaustion of local remedies rule applies to claims for breach of this obligation, and (b) that, nonetheless, this is not a case where the State has a choice of discriminating against aliens, on condition that it offers them compensation.262 It is obliged not to discriminate in the first place. In such cases, the breach of international law occurs at the time when the treatment occurs. The breach is not postponed to a later date when local remedies are exhausted, or when some equivalent redress is offered. In such cases, the breach of international law having already occurred, the exhaustion of local remedies is a standard procedural condition to the admissibility of the claim.263
144.
It is true that there are cases where “the obligation allows that this or an equivalent result may nevertheless be achieved by subsequent conduct of the State”. An example is provided by the common provision in many bilateral investment protection treaties, to the effect that investments may not be expropriated “except for a public purpose, in a non-discriminatory manner, in accordance with due process of law, and upon payment of compensation”.264 In a case where a non-discriminatory but uncompensated expropriation occurs, it is the failure to compensate which constitutes the gist of the breach, and this failure may be judged to have occurred at a time subsequent to the taking. Nonetheless, the failure is still analytically distinct from the exhaustion of local judicial remedies, and the breach in such a case would occur at the time the failure to compensate definitively occurred, whatever form that failure took.265
145.
There may also be cases where the failure to provide an adequate local remedy is itself the relevant internationally wrongful act. This is so, for example, where the injury to the alien is caused by conduct not attributable to the State,266 or where the violation involves a breach of due process standards, laid down in a treaty or by general international law, which occurs at the time of seeking the remedy.267 But this is clearly not the situation to which article 22 is directed, since in such cases the basis of the claim brought to the State court is not itself a “situation not in conformity with the result required of [the State] by an international obligation”. Rather, that situation occurs subsequently, when the court’s own action conflicts with the State’s obligation.

When is a breach of international law involving the treatment of aliens committed?
146.
The formulation in article 22 is strongly reminiscent of the Italian argument in the Phosphates in Morocco Case (Preliminary Objections).268 In that case France had only accepted the jurisdiction of the Court with respect to “situations or facts subsequent to” 1931. Part of Italy’s claim related to the dispossession of certain Italian nationals arising from a decision of the Moroccan Mines Department in 1925. It was argued that the decision of 1925 “only became definitive as a result of certain acts subsequent to the crucial date and of the final refusal to remedy in any way the situation created in 1925”, and that this refusal only occurred after 1931.269 The Court rejected this argument (by 11 votes to 1). In its view, the 1925 decision was the unlawful act, and the subsequent refusal to alter that decision merely marked “a phase in the discussion which had arisen” following the decision of 1925, and was not an independent source of complaint:

“it is in that decision that we should look for the violation of international law — a definitive act which would, by itself, directly involve international responsibility. This act being attributable to the State and described as contrary to the treaty right of another State, international responsibility would be established immediately as between the two States. In these circumstances, the alleged denial of justice ... merely results in allowing the unlawful act to subsist.”270
As this language implies, the Court was not concerned with the question whether the allegedly unlawful conduct of France on behalf of Morocco involved a continuing unlawful act; indeed the Court implied that there was such an act.271 The question was whether the alleged illegality arose prior to 1931 for the purposes of applying France’s Optional Clause reservation, and the Court held that it did. This holding (although concerned with the Court’s jurisdiction rather than the substance of State responsibility) directly contradicts the language of article 22.272
Conclusions on article 22
147.
For these reasons (in addition to those given in relation to articles 21 and 25 (3)), article 22 cannot stand. The question is whether it should simply be deleted or replaced by some other provision dealing with the exhaustion of local remedies. There is a case for simple deletion, since it is not in general the function of the draft articles to deal with questions of the admissibility of international claims. Moreover, the satisfactory formulation of the local remedies rule would require more than a single article. Issues to be considered include the definition of “local remedies” and of their exhaustion,273 the distinction between “direct” State-to-State claims (to which the rule does not apply) and “indirect” claims to diplomatic protection (to which it does apply),274 the application of the local remedies rule to other cases, e.g. those involving breaches of human rights irrespective of nationality,275 the application of the rule to injuries occurring outside the territory of the respondent State,276 whether there should be an exception to the rule for cases of egregious breach, or for mass violations,277 and the issue of waiver.278 These questions will be considered further by the Commission in its work on the topic of diplomatic protection.279 On the other hand, claims on behalf of aliens have historically been a major basis for State responsibility, and the exhaustion of local remedies rule does constrain claims for the breach of an international obligation, which is the subject matter of Chapter III. A satisfactory balance would be achieved if article 22 were reformulated as a “without prejudice” clause, leaving its detailed operation to be dealt with by the Commission in its work on diplomatic protection.280
148.
As to the placement of the proposed article, there is a case for including it in Part Two of the draft articles, since it relates to the implementation of responsibility more than to its origins. For the time being, however, the article can remain part of Chapter III. The question of its placement can be reconsidered once the content of Part Two is determined.


3.
Other issues relating to breach of an international obligation
149.
Two further issues need to be considered within the framework of Chapter III.


(a)
The spatial effect of international obligations and questions of breach
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(a)
The spatial effect of international obligations and questions of breach
150.
The first concerns the potential relevance of considerations ratione loci for the breach of an international obligation. Articles 12 and 13 (as adopted on first reading) dealt with the conduct of a third State or organization on the territory of a State. They provided that the location of such conduct was not, as such, a ground for it to be attributed to the host State. But there is no article in Part Three that deals with “the spatial dimension of wrongfulness”.281 This is slightly paradoxical. It is difficult to conceive of location as decisive for attribution (either conduct is that of the State or it is not),282 whereas there is no doubt that where an act has occurred (within the territory of a State, or at least on territory within its jurisdiction or control) can be very relevant to the question whether there has been a breach of an obligation. The link between the two found its classical expression in the dictum of Arbitrator Huber in the Spanish Zone of Morocco Claims, where he said that “State responsibility, in certain conditions, vis-à-vis another State with regard to nationals of the latter State seems to have always been understood as being limited to events taking place within the territory of the responsible State. Responsibility and territorial sovereignty are interdependent.”283 A more recent formulation is that of the International Court in the Namibia Opinion, when it said that “[p]hysical control of a territory, and not sovereignty or legitimacy of title, is the basis of State liability for acts affecting other States”.284 Many primary rules are formulated by reference to the territoriality of the conduct: for example, the rule invoked by the Court in the Corfu Channel case that every State has an obligation “not to allow knowingly its territory to be used for acts contrary to the rights of other States”.285
151.
Support for the inclusion of a provision on this issue might be sought from article 29 of the Vienna Convention on the Law of Treaties, which deals with the territorial scope of treaties. It provides that:

“Unless a different intention appears from the treaty or is otherwise established, a treaty is binding upon each party in respect of its entire territory.”

Article 29 might be taken to imply, a contrario, that treaties are prima facie not binding on their parties in respect of conduct occurring outside their territory. But this is certainly not the case. Whether a treaty covers conduct of a State party abroad depends on the interpretation of the treaty, and there does not appear to be any presumption one way or the other. In some cases (e.g. uniform law treaties, or rules with respect to the treatment of foreign investment), it will be clear from the treaty or from its object and purpose that the only conduct expected of the State is conduct in its own territory. But in many other cases, the State will have assumed responsibility with respect to its conduct wherever occurring. For example, the obligations on States not to commit genocide or torture apply to their conduct anywhere in the world.286 On the other hand, it is true that the incidence of certain obligations may be different in respect of the territory of a State than in respect of its conduct abroad; for example, there is a broader range of situations in which a State can use armed force on its own territory as compared with a use of force on the territory of a foreign State or on the high seas.

152.
Thus, rather than dealing with the general question of the scope of treaty obligations ratione loci (as it might appear to do), article 29 of the Vienna Convention is really concerned with the question of whether a State is bound by a treaty with respect to all its component territories (including component units of a federal State, overseas territories, etc.). This is a matter expressly addressed in many treaties, but unless it is addressed, the treaty applies to the whole territory of each State party. Thus a State cannot claim an exemption from compliance with a treaty in respect of conduct occurring, for example, within a component colony or province. Article 29 does not address the question whether the treaty obligation only applies in respect of particular territory or whether it applies to conduct of the State wherever occurring.287
153.
Article 29, like specific territorial application clauses in treaties, is concerned with the scope of the obligation and not with issues relating to its breach. The draft articles take as they find them the primary rules of international law giving rise to obligations. They are not concerned with questions of the territorial scope of primary rules any more than with other questions of their content or interpretation. It is true that developments in the past 15 years — for example, the Soering case,288 the Loizidou case289 and the Bosnian Genocide case290 — have shown the potential scope ratione loci of many primary rules which may have been thought to apply exclusively to the territory of the State itself. In each case, however, it was a question of the content or interpretation of the relevant primary rule that was at stake, and not any secondary rule of responsibility. These developments might usefully be mentioned in the commentary to article 16, but there does not seem to be any basis to formulate any article (parallel to article 29 of the Vienna Convention) dealing with the question of responsibility ratione loci for the breach of an obligation.


(b)
Possible distinctions between breaches by reference to their gravity
154.
Secondly, many legal systems draw distinctions for various purposes between more and less serious breaches of obligation, and international law is no exception. Thus only a “material breach” gives a right to terminate a bilateral treaty,291 and under Part Two of the draft articles the seriousness of a breach is relevant for various purposes, including the extent and form of reparation and the proportionality of possible countermeasures. In State responsibility cases more generally, courts and tribunals sometimes take the opportunity to stigmatize a breach as particularly serious,292 or, less often, to mention possibly mitigating factors.293 This is quite apart from cases where the primary rule is defined in terms of a certain level of seriousness,294 or where more serious breaches are singled out for additional consequences.295
155.
However, there does not appear to be any basis for distinguishing between different degrees of breach, at least for the purposes of Chapter III. The jurisprudence of claims tribunals, of the Iran-United States Claims Tribunal and of human rights courts and committees suggests that there is no systematic distinction between more and less serious breaches in terms of the existence (as distinct from the consequences) of a breach. In Part Two of the draft articles, different distinctions are drawn between the degrees of seriousness of breaches for different purposes,296 and further distinctions may be needed. But no systematic distinction between more and less serious breaches seems to be necessary in Chapter III itself.


4.
Summary of proposals concerning Chapter III
156.
For the reasons given, the Special Rapporteur proposes the following articles in Chapter III. The notes appended to each article explain very briefly the changes that are proposed.

Chapter III
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Article 16
Existence of a breach of an international obligation
There is a breach of an international obligation by a State when an act of that State does not comply with what is required of it under international law by that obligation, regardless of the source (whether customary, conventional or other) or the content of the obligation.

Notes.
1.
Article 16 embodies the substance and most of the language of article 16 as adopted on first reading, with the addition of elements from articles 17 and 19 (1). See paragraphs 5 to 34 above.

2.
Rather than the term “not in conformity with”, the term “does not comply with” is preferred, on the ground that it is more comprehensive and more apt to cover breaches both of obligations of specific conduct and obligations of result. The term “under international law” has been added, following the suggestion of one Government, to indicate that the content of obligations is a systematic question under international law, and not only the result of a given primary rule taken in isolation. Further consideration may have to be given to whether the language of article 16 is consistent with the provisions of Part Five dealing with circumstances precluding wrongfulness.
Article 17
Irrelevance of the origin of the international obligation breached
Note.  Article 17 as adopted on first reading was not a distinct rule but rather an explanation of article 16. Its substance is included in article 16. See paragraphs 16 to 26 above.
Article 18

Requirement that the international obligation be in force for the State
No act of a State shall be considered internationally wrongful unless it was performed, or continued to be performed, at a time when the obligation in question was in force for that State.

Notes.
1.
Article 18 is a reformulated version of article 18 (1) as adopted on first reading. It states the basic principle of the intertemporal law as it applies to State responsibility. It is not concerned with ancillary questions such as jurisdiction to determine a breach, but only with the substantive question whether the obligation was in force at the relevant time. See paragraphs 38 to 44, above.
2.
Article 18 (2) dealt with the impact of peremptory norms on State responsibility. Those issues will be considered elsewhere, especially in relation to Chapter V of Part One, and Part Two. See paragraphs 45 to 51 above.

3.
Article 18 (3) to (5) dealt with intertemporal issues associated with continuing composite and complex acts and have been transferred, as far as necessary, to the articles dealing with those concepts. See articles 24 and 25 below.
Article 19
International crimes and international delicts
Note.  The substance of article 19 (1) as adopted on first reading has been incorporated in article 16. Article 19, paragraphs (2) and (3), relating to the distinction between international crimes and international delicts, has been set aside pending further clarification. See paragraphs 27 to 33 above.
[Article 20
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1.
An international obligation requiring a State to adopt a particular course of conduct is breached if that State does not adopt that course of conduct.

2.
An international obligation requiring a State to achieve, or prevent, a particular result by means of its own choice is breached if, by the means adopted, the State does not achieve, or prevent, that result.]

Notes.
1.
This article replaces former articles 20 and 21, concerned with the distinction between obligations of conduct and of result. See paragraphs 52 to 91 above. Paragraph 2 treats obligations of prevention in the same way as obligations of result, thereby allowing the deletion of former article 23.

2.
Whether a particular obligation is one of conduct or result depends on the interpretation of the relevant primary rule. The statement of the distinction between such obligations does not exclude the possibility that a particular primary rule may give rise to obligations both of conduct and of result.

3.
Article 20 is placed in square brackets at this stage because it may be thought to relate to the classification of primary rules, and because it is unclear what further consequences the distinction has within the framework of the draft articles. See paragraph 92 above.



Article 21
Breach of an international obligation requiring the achievement of a specified result
Note.  The substance of article 21 (1) has been incorporated in article 20 (2). Former article 21 (2) has been deleted, for reasons explained in the report. See paragraphs 69 to 76, above.
Article 22
Exhaustion of local remedies
Note.  Article 22 has been reformulated and relocated as article 26 bis, below.
Article 23
Breach of an international obligation to prevent a given event
Note.  The breach of obligations of prevention, dealt with in former article 23, is now covered in article 20 (2), on the basis that obligations of prevention are a form of obligation of result. See paragraphs 81 to 87 above. The intertemporal aspect of obligations of prevention is addressed in article 24 (3).



Article 24
Completed and continuing wrongful acts
1.
The breach of an international obligation by an act of the State not having a continuing character occurs when that act is performed, even if its effects continue subsequently.

2.
Subject to article 18, the breach of an international obligation by an act of the State having a continuing character extends from the time the act is first accomplished and continues over the entire period during which the act continues and remains not in conformity with the international obligation.

3.
The breach of an international obligation requiring a State to prevent a given event occurs when the event occurs and extends over the entire period during which the event continues and its continuance remains not in conformity with the international obligation.

Notes.
1.
Article 24 combines the essential elements of former articles 24, 25 (1) and 26, together with article 18 (3). See paragraphs 93 to 115 above.
2.
The proposed articles avoid the use of the word “moment”. So-called “instantaneous” acts are rarely momentary, and it will rarely be necessary to date them to a precise moment. The essential distinction is between continuing wrongful acts and acts which, though their effects may continue, were completed at, or by, a particular time past.

3.
In accordance with paragraph (3), corresponding to former article 26, breach of an obligation of prevention will normally be a continuing wrongful act, unless the obligation in question was only concerned to prevent the happening of the event in the first place (as distinct from its continuation), or the obligation in question has ceased. Both qualifications are intended to be covered by the phrase “and its continuance remains not in conformity with the international obligation”.




Article 25
Breaches involving composite acts of a State
1.

The breach of an international obligation by a composite act of the State (that is to say, a series of actions or omissions specified collectively as wrongful in the obligation concerned) occurs when that action or omission of the series occurs which, taken with its predecessors, is sufficient to constitute the composite act.

2.

Subject to article 18, the time of commission of the breach extends over the entire period from the first of the actions or omissions constituting the composite act and for so long as such actions or omissions are repeated and remain not in conformity with the international obligation.

Notes.
1.
Article 25 incorporates the substance of former articles 25 (2) and 18 (4), dealing with “composite acts”. However, for the reasons explained in the report, the notion of composite acts is limited to composite acts defined as such in the relevant primary norm. See paragraphs 116 to 124, above.

2.
The proviso “Subject to article 18” is intended to cover the case where the relevant obligation was not in force at the beginning of the course of conduct involved in the composite acts but came into force thereafter. In such case the “first” of the acts or omissions in the series, for the purposes of State responsibility, is the first occurring after the obligation came into force. But this need not prevent a court taking into account earlier acts or omissions for other purposes (e.g. in order to establish a factual basis for the later breaches). See paragraph 121 above.

3.
The notion of “complex acts”, formulated in articles 18 (5) and 25 (3), does not seem necessary, and these provisions are accordingly deleted. See paragraphs 125 to 131 above.
Article 26
Moment and duration of the breach of an international obligation to prevent a given event



Note.  Former article 26 has been incorporated as article 24 (3).
Article 26 bis
Exhaustion of local remedies
These articles are without prejudice to the requirement that, in the case of an international obligation concerning the treatment to be accorded by a State to foreign nationals or corporations, those nationals or corporations should have exhausted any effective local remedies available to them in that State.

Notes.  1.
Article 22 as adopted on first reading dealt with the exhaustion of local remedies in the framework of the concept of “complex acts”. In all cases where the exhaustion of local remedies applied, the wrongful act was taken to include the failure of the local remedy. Although there may be cases where the wrongful act is constituted by the failure of the local remedy, there are other cases (e.g. torture) where this is not so, and for this and other reasons the notion of a “complex act” has been deleted. See paragraphs 136 to 148 above.

2.
Nonetheless it is desirable to make it clear in Chapter III that the occurrence of a breach of obligation is without prejudice to any requirement to exhaust local remedies that may exist under general international law. The more precise formulation of the local remedies rule can be left to be dealt by the Commission under the topic of diplomatic protection.

3.
The placement of article 26 bis may need to be reconsidered in the light of further work on the implementation of international responsibility, in Chapter III of Part Two.
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	2	See First Report, A/CN.4/490/Add.4–6.


	3	Since the First Report, further Government comments have been received: see A/CN.4/488/Add.3 and A/CN.4/492.  So far as these relate to articles 16 ff., they are taken into account in what follows.  It is proposed to reserve discussion of further comments on draft articles 1 to 15 until all the draft articles have been dealt with, at which point they will have to be looked at again in their ensemble.


	4	For the travaux on Chapter III see: Ago, Fifth (1976), Sixth (1977) and Seventh (1978) reports; Yearbook ... 1978, vol. I, pp. 232–237 (plenary debate); ibid., pp. 269–270 (report of Drafting Committee); ILC report on the work of its thirtieth session (1978), pp. 184–186 (summary of the travaux); Yearbook  1976, vol. II (Part Two), pp. 78–122, Yearbook  1977, vol. II (Part Two), pp. 11–50, Yearbook  1978, vol. II (Part Two), pp. 81–98 (text of the draft articles and commentaries thereto).


	5	Article 19 (2)–(4) deals with the definition of international crimes of States. The issues it raises are addressed in the context of the discussion on the distinction between “criminal” and “delictual” responsibility (see, for the First Report, A/CN.4/490/ Add.1, Add.2 and Add.3).


	6	There is almost no systematic treatment in the literature of the subject of breach of international obligations as such. Breach of treaty has been studied to some extent: see in particular Sir Gerald Fitzmaurice’s Fourth Report on the Law of Treaties, Yearbook  1959, vol. II, pp. 37–81, which dealt with “The Effects of Treaties”. That report was never debated by the Commission, and although certain aspects of it were subsumed by his successor, Sir Humphrey Waldock, and are now included in the Vienna Convention on the Law of Treaties; those relating to non-performance of obligations arising from treaties were left to be dealt with in the framework of State responsibility.  On breach of treaties see also S. Rosenne, Breach of Treaty (Cambridge, Grotius, 1985); P. Reuter, Introduction au droit des traités (PUF, Paris, 3rd edn., ed. Cahier, 1995) chap. 4 (who nevertheless conflates breach and invalidity under the rather unhelpful title of “non-application des traités”). 


	7	A/CN.4/488, p. 46.


	8	Ibid.


	9	A/CN.4/492. See also the comments made by some Governments (Austria, Byelorussian SSR, Canada, Chile, Mali, the Netherlands, Ukrainian SSR, Union of Soviet Socialist Republics and Yugoslavia in Yearbook  1980, vol. II, Part One, pp. 87–106; Bulgaria, Czechoslovakia, Federal Republic of Germany, Mongolia and Sweden in Yearbook  1981, vol. II, Part One, pp. 71–78) when Chapter III was first adopted.


	10	The commentary to article 16, para. (2), stresses “the autonomy of international law” in relation to breach, but international law also determines the question of attribution: see First Report, A/CN.4/490/Add.5, para. 158. It is true that in doing so it takes into account the provisions of internal law as to the status of persons acting on behalf of the State: ibid., para. 167. But provisions of internal law are relevant in determining whether there has been a breach of an obligation. In both respects the dominant principle is that stated in article 4: see First Report, A/CN.4/490/Add. 4, paras. 140–143.


	11	As in the Corfu Channel Case, see I.C.J. Reports 1949, p. 4, at p. 22.


	12	See para. 9 (c) and (d) below.


	13	Commentary to article 16, para. (4).


	14	Ibid., para. (5).


	15	Ibid., paras. (6)–(7).


	16	Ibid., para. (7).


	17	A/CN.4/488, p. 46.


	18	Ibid., p. 47. See also the comments by Chile (Yearbook ... 1980, vol. II, Part One, p. 95), Yugoslavia (ibid., p. 106) and the Federal Republic of Germany (Yearbook  1981, vol. II, Part One, p. 74).


	19	This was foreshadowed in First Report, A/CN.4/490/Add.3, paras. 79–80.


	20	Vienna Convention on the Law of Treaties, article 30 (3), subject to article 41.


	21	Other contingencies include the supersession of an earlier customary rule (not a rule of jus cogens) by a later treaty, and the desuetude of a treaty as a result of a new rule of general international law. On these and similar problems see, e.g. S. Rosenne, Breach of Treaty (Cambridge, Grotius Publications, 1985), pp. 85–95; G. Binder, Treaty Conflict and Political Contradiction (New York, Praeger, 1988); C. Chinkin, Third Parties in International Law (Oxford, Clarendon Press, 1993), pp. 69–80; N. Kontou, The Termination and Revision of Treaties in the Light of New Customary International Law (Oxford, Clarendon Press, 1994); P. Reuter, Introduction au droit des traités (PUF, Paris, 3rd edn., ed. Cahier, 1995) pp. 116–131.


	22	See Case Concerning Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom),Request for the Indication of Provisional Measures, I.C.J. Reports 1992, p. 3; ibid. (Libyan Arab Jamahiriya v. United States of America) I.C.J. Reports 1992, p. 114. For the purposes of the Applications, the validity of the Security Council resolution was presumed.  Different questions arise in respect of compliance with the Charter of decisions taken under it by non-members: see Charter Article 2 (6); W.G. Vitzthum, “Article 2 (6)”, in B. Simma (ed.), The Charter of the United Nations. A Commentary (Oxford, Oxford University Press, 1994) pp. 131–139.


	23	See the commentary to that provision (article 26 in the ILC final draft), para. (11), Yearbook ... 1966, vol. II, p. 217 and also Waldock, Sixth Report, Yearbook ... 1966, vol. II, p. 76.


	24	(1917) 11 AJIL 181.


	25	Viz., the Interoceanic Canal (Bryan-Chamorro) Treaty of 5 August 1914 between Nicaragua and the United States of America; text in Treaties and Other International Agreements of the United States of America, 1776–1949, vol. 10, p. 379.


	26	I.C.J. Reports 1995, p. 90, applying the principle of admissibility enunciated in Monetary Gold Removed from Rome in 1943, I.C.J. Reports 1954, p. 32. Formally the decision may be distinguishable from Costa Rica v. Nicaragua. In that case there was no question raised of any unlawful act on the part of the United States, even though it clearly had notice of the provisions of the earlier treaty. But it is slightly odd that a treaty should be considered void for a breach, by one party only, of other treaty with a third State, whereas a treaty arguably entered into in disregard of an erga omnes norm should escape judicial scrutiny.  For discussions of the East Timor case see, e.g., C. Chinkin, “The East Timor Case (Portugal v. Australia)”, ICLQ, vol. 45, 1996, p. 712; E. Jouannet, “Le principe de l’Or monétaire, à propos de l’arrêt de la Cour du 30 juin 1995 dans l’Affaire du Timor oriental (Portugal c. Australie), RGDIP, vol. 100, 1996, p. 673; J. M. Thouvenin, “L’arrêt de la C.I.J. du 30 juin 1995 rendu dans l’Affaire du Timor oriental (Portugal c. Australie)”, AFDI, vol. XLI, 1995, p. 328.


	27	See article 30 (4), (5). Articles 52, 53, 64, 69 and 71 expressly deal with cases where a treaty is void, and they were intended to be exclusive. See P. Reuter, Introduction au droit des traités, PUF, Paris (3rd edn., ed. Cahier, 1995), p. 153 (para. 251). H. Lauterpacht argued strenuously for the invalidity of later conflicting treaties, relying largely on municipal law analogies: see “The Covenant as the ‘Higher Law’” (1936) in 4 International Law. Collected Papers (ed., E. Lauterpacht, Cambridge, 1978) p. 326, and especially “Contracts to Break a Contract” (1936), ibid., p. 340, at pp. 371–375.


	28	Ibid., article 30 (5). Article 30 itself is stated to be “[s]ubject to Article 103 of the Charter of the United Nations”: see article 30 (1).


	29	See First Report, A/CN.4/490/Add.4, para. 125, and the discussion; ibid., paras. 126-129.


	30	See commentary to article 3, paras. (11) and (12), as adopted on first reading.


	31	I.C.J. Reports 1980, p. 3, at p. 38.


	32	Ibid., p. 39; see also at p. 41.


	33	Ibid., p. 41.


	34	I.C.J. Reports 1997, p. 3., at p. 38 (para. 47) (emphasis added), citing Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, Second Phase, I.C.J. Reports 1950, p. 228, and article 17 of the draft articles.


	35	I.C.J. Reports 1997, p. 3 at p. 39 (para. 48) (emphasis added).


	36	(1990) 20 UNRIAA 217, at p. 251.


	37	Commentary to article 17, para. (3). The statement is something of an oversimplification, since some legal systems go beyond the basic distinction between liability ex contracto and liability ex delicto. For example, for historical reasons — limitations on contractual liability imposed by rules relating to consideration and privity, the lack of any general principle of tortious liability, the limitations imposed by the forms of action — the common law developed further categories of liability that were neither contractual or tortious (quasi-contract, restitution ). See J. Cooke and D. Oughton, The Common Law of Obligations (Butterworths, London, 2nd ed., 1993), pp. 5–6, 52–59; W.V.H. Rogers, Tort (Winfield and Jolowicz) (Sweet and Maxwell, London, 15th ed., 1998) pp. 4–18. For an attempt to analyse State responsibility in terms of the “causes of action” see I. Brownlie, System of the Law of Nations, State Responsibility Part I, OUP, Oxford, 1983, pp. 53–88.


	38	For a brief comparative review, see A. Tunc, La responsabilité civile (2nd edn., Economica, 1989), pp. 32–46, who admits the validity of the distinction in principle but calls for a unification of the regimes of contractual and delictual responsibility as far as possible, noting that this was first achieved by the Civil Code of Czechoslovakia in 1950.


	39	See commentary to article 17, para. (5), and for the treatment of the lex specialis principle in the draft articles, see First Report, A/CN.4/490/Add.4, para. 27.


	40	See commentary to article 17, paras. (19)–(20).


	41	Ibid., para. (11).


	42	Ibid., para. (20).


	43	Ibid.


	44	Commentary to article 17, para. (21).


	45	Ibid.


	46	Commentary to article 17, para. (23).


	47	A/CN.4/488, p.47.


	48	A/CN.4/492, p. 8.


	49	(1990) 20 UNRIAA 217 at p. 249.


	50	Ibid., at p. 251. The Tribunal was unanimous on this point.


	51	I.C.J. Reports 1997, p. 7, at pp. 38–39 (para. 47).


	52	In that case, Slovakia had reserved the right to argue (as New Zealand had done) that circumstances precluding wrongfulness were no excuse for a breach of an express treaty provision. Hungary disagreed. As the Tribunal had done in Rainbow Warrior, the International Court treated the circumstances precluding wrongfulness as relevant in principle to the question of breach of a treaty, but it went on to hold that the relevant circumstances did not justify non-compliance in fact: I.C.J. Reports 1997, p. 7, at pp. 38 (para. 47) and 63 (para. 101).


	53	Commentary to article 17, para. (27).


	54	Ibid., para. (23).


	55	See articles 40 (3), 43 (b), 50 (e), 51–53.


	56	First Report, A/CN.4/490/Add.1, para. 51; Add.3, paras. 84–86, 90–92.


	57	Article 103 says nothing about conflicts with obligations arising from other sources, e.g. general international law, although as a treaty the Charter would normally prevail as between its parties over any norm other than a norm of jus cogens.


	58	E.g. the 1971 Montreal Convention, to which the Court applied Article 103 of the Charter in the Lockerbie Case (Provisional Measures) I.C.J. Reports 1992, p. 3 at p. 16. See para. 9 above.


	59	For example, an obligation arising from a unilateral act should be interpreted primarily in accordance with the intention of the individual actor, but this is not true of a treaty obligation: cf. Anglo-Iranian Oil Company Case (Preliminary Objection), I.C.J. Reports, 1952, p. 93, at pp. 104–105.


	60	See para. 17 above.


	61	For the full text of article 16 as proposed, see para. 34 below.


	62	See First Report, A/CN.4/490/Add.1–3; 1998 I.L.C. report, Official Records of the General Assembly, Fifty-third Session, Supplement No. 10 (A/53/10), paras. 241–331.


	63	Commentary to article 19, para. (3).


	64	As, e.g., Austria (A/CN.4/488, p. 51); France (ibid., p. 54), United Kingdom (ibid., p. 64), Japan (A/CN.4/492, p. 8).


	65	In earlier comments, Chile pointed out that provisions included in Chapter One and articles 16 and 19 should be read together (Yearbook ... 1980, vol. II, Part One, p. 95). The Federal Republic of Germany proposed the incorporation “in article 17 [of] the concept embodied in article 19, paragraph 1” (Yearbook ... 1981, vol. II, Part One, p. 74).


	66	P.C.I.J. Ser. A, No. 1 (1923), at p. 25.


	67	In Tunis and Morocco Nationality Decrees, the Court noted that, while the domestic jurisdiction of States extends to matters which are not “in principle” regulated by international law, the extent of domestic jurisdiction was “a purely relative question”: P.C.I.J. Ser. B, No. 4 (1923), at p. 24. See also Interpretation of Peace Treaties (First Phase), I.C.J. Reports 1950, p. 65, at pp. 70–71; Nottebohm Case (Second Phase), I.C.J. Reports 1955, p. 4 at pp. 20–21; Interhandel Case (Preliminary Objections), I.C.J. Reports 1959, p. 6 at p. 24; Case concerning Right of Passage over Indian Territory (Merits), I.C.J. Reports 1960, p. 6, at p. 33.


	68	I.C.J. Reports 1986, p. 14, at p. 131.


	69	I.C.J. Reports 1996, p. 803, at p. 811 (para. 21).


	70	See the comments of Canada (Yearbook ... 1980, vol. II, Part One, p. 94), France (A/CN.4/488, p. 73), United Kingdom (ibid., pp. 47–48), United States (ibid., p. 48) and Germany (ibid., p. 73).  See further below, para. 91.


	71	A/CN.4/488, p. 47.


	72	UNRIAA, vol. 2 p. 829, at p. 845 (1949), cited in the commentary to article 18, para. (7). Generally on the intertemporal law see the Resolution of the Institute of International Law, Annuaire ... vol. 56 (1975), at pp. 536–530; for the debate, ibid., pp. 339–374; for Sorensen’s reports, ibid., vol. 55 (1973) pp. 1–116. See further, W. Karl, “The Time Factor in the Law of State Responsibility”, in M. Spinedi and B. Simma (eds.), United Nations Codification of State Responsibility (Oceana, New York, 1987) p. 95.


	73	Commentary to article 18, para. (11).


	74	Ibid., para. (9). That proposition is expressly affirmed for treaty obligations in the Vienna Convention on the Law of Treaties, article 70.


	75	Case concerning Certain Phosphate Lands in Nauru, I.C.J. Reports 1992, p. 240, at pp. 253–255.


	76	I.C.J. Reports 1992, p. 240, at p. 255 (emphasis added). For comment, see R. Higgins, “Time and the Law” (1997), 46 ICLQ 501, at p. 514.


	77	More difficult problems might have been raised in respect of Nauru’s claim against Australia in respect of the mining of phosphate lands under the period of the Mandate. See further C. Weeramantry, Nauru: Environmental Damage under International Trusteeship (Melbourne, Oxford University Press, 1992); W. M. Reisman, “Reflections on State Responsibility for Violations of Explicit Protectorate, Mandate, and Trusteeship Obligations”, (1989) 10 Michigan Journal of International Law 231. The case was settled before the Court had the opportunity to consider these questions: I.C.J. Reports 1993, p. 322, and for the Settlement Agreement of 10 August 1993, see (1993) 32 ILM 1471.


	78	E.g. the Rainbow Warrior case, where the Arbitral Tribunal held that, although the relevant treaty obligation had terminated with the passage of time, France’s responsibility for its earlier breach remained: see (1990) 20 UNRIAA 217 at pp. 265–266.


	79	Commentary to article 18, para. (9).


	80	See para. 100 below.


	81	R. Higgins, “Time and the Law” (1997) 46 ICLQ 501, at p. 517.


	82	I.C.J. Reports 1966, p. 6, at p. 23 (para. 16).


	83	I.C.J. Reports 1966, p. 6, at p. 294, cited with approval by Higgins, loc. cit, at pp. 516–517.


	84	I.C.J. Reports 1971, p. 16, at pp. 31–32 (para. 53).


	85	See, e.g., the dictum of the European Court of Human Rights in the Tyrer case, ECHR Ser. A, vol. 26 (1978), at pp. 15–16.


	86	Reference to the travaux préparatoires of treaties, as permitted by article 32 of the Vienna Convention on the Law of Treaties of 1969, necessarily points the interpreter to the understanding of the treaty provision at the time of its adoption, and thus stands in tension with progressive interpretation.  But it is used for the interpretation of human rights treaties.


	87	Nor does the principle of the intertemporal law mean that facts occurring prior to the entry into force of a particular obligation may not be taken into account.  Take, for example, the obligation to ensure that persons accused are tried without undue delay (International Covenant on Civil and Political Rights, article 14 (c)). If, when that obligation enters into force for a State, accused persons have already been imprisoned awaiting trial for a long time, this could be relevant in deciding whether a breach had been committed, but no compensation could be awarded in respect of the period prior to the entry into force of the obligation: see J. Pauwelyn, “The Concept of a ‘Continuing Violation’ of an International Obligation: Selected Problems”, BYIL, vol. 66, 1995, at pp. 443–445.


	88	For the proposed language of article 18 see para. 156 below.


	89	As to the retroactive effect of the acknowledgement and adoption of a conduct by a State, see draft article 15 bis and First Report, A/CN.4/490/Add.5, paras. 281–286.


	90	Commentary to article 18, para. (14).


	91	Ibid., para. (15).


	92	Ibid., para. (17).


	93	Ibid., para. (18).


	94	A/CN.4/488, p. 49.


	95	Yearbook ... 1981, vol. II, Part 1, p. 103.


	96	As the commentary to article 18, para. (16) notes. The slavery cases did raise important issues of intertemporal law: see the cases cited in the commentary at para. 10.


	97	The point of time at which a new rule of customary international law comes into existence can be a difficult question, as it was in the slavery cases: see, e.g., The Le Louis (1817), 2 Dods 210; The Antelope (1825), 10 Wheaton 66. In practice, such rules are regarded as effective from an early date, and in this sense an element of “retrospectivity” is built into the law-determining process.


	98	The Nürnberg principles criminalized the waging of aggressive war as of 1939, and those principles were affirmed by the General Assembly in 1948. The International Court in the Genocide Convention case said that the principles underlying the Convention “are recognized by civilized nations as binding on States, even without any conventional obligation”: I.C.J. Reports 1951, p. 15, at p. 23.
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	101	Commentary to article 18, para. (18).


	102	This has attracted a considerable literature. See, e.g., J. Combacau, “Obligations de résultat et obligations de comportement: quelques questions et pas de réponse”, in Mélanges Reuter, pp. 181–204; P. Daillier et A. Pellet, Droit international public (Nguyen Quoc Dinh), 6th ed., 1999, paras. 139, 473; P. M. Dupuy, “Le fait générateur de la responsabilité internationale des Etats” (1984), vol. 188, Recueil des cours, pp. 43–54; I. Brownlie, State Responsibility — Part I (1983) p. 241; C. Tomuschat, “What is a ‘Breach’ of the European Convention on Human Rights”, in Essays in Honour of Henry G. Schermers (vol. 3, 1994) p. 315; E. Wyler, L’illicite et la condition des personnes privées (A. Pedone, Paris, 1995), pp. 17–43.


	103	Commentary to article 20, para. (4).


	104	Ibid.


	105	Ibid., para. (8).


	106	Ibid., paras. (2)–(4).


	107	Commentary to article 21, paras. (18)–(22), citing the Mariposa Development Company case (1933), 6 UNRIAA 340 (United States-Panama General Claims Commission), Certain German Interests in Polish Upper Silesia, P.C.I.J. Ser. A, No. 7 (1926), at p. 19, and the decision of the European Court in the De Becker case, ECHR Ser. A, vol. 4 (1962).


	108	Commentary to article 20, para. (6).


	109	Ibid., para. (8). See B. Conforti, “Obblighi di mezzi e obblighi di risultato nelle convenzioni di diritto uniforme”, Rivista di diritto internazionale privato e processuale, vol. 24, 1988, p. 233.


	110	Commentary to article 20, para. (5).


	111	Ibid.


	112	A/CN.4/488, p. 66.
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	114	Ibid.


	115	A/CN.4/488, p. 46.
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	117	Cf. Brownlie, State Responsibility — Part I (1983), at p. 241.


	118	Combacau, loc. cit., p. 196. See also Dupuy, loc. cit., pp. 47–48. See generally K. Zwiegert and H. Kotz (trans. A. Weir), An Introduction to Comparative Law (Oxford, Clarendon, 2nd ed., 1992), p. 538.


	119	Commentary to article 20, para. (2), and to article 21, para.(1). See also Daillier et Pellet, (Droit international public, 6th ed., 1999), referring to the “permissiveness with regard to means” as the decisive criteria of the distinction (p. 746, para. 473).
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	121	Combacau, loc. cit., pp. 201–202.


	122	“What is a ‘Breach’ of the European Convention on Human Rights” in Essays in Honour of Henry G. Schermers, p. 335. See also P. M. Dupuy, “Le fait générateur de la responsabilité internationale des États” (1984), vol. 188, Recueil des cours, p. 47 and G Lysén, for whom “it would seem that the proposals by the ILC do not provide any workable tools but rather contribute to confusion”: State Responsibility and International Liability of States for Lawful Acts. A Discussion of Principles (Iustus Förlag, Uppsala, 1997), p. 63.
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	125	Loc. cit., p. 184.
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	127	ECHR, Ser. A, vol. 89 (1985).
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