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GENERAL REMARKS





- The systematic use of the distinction between primary and secondary rules may appear debatable (Spain).


- Approach to be taken in the next two years of the mandate of the present Commission: retain the well-established principles of the draft with minimum necessary modifications in the structure of their presentation; not to engage in too much of progressive development, eliminate from the draft concepts which are controversial; ensure a clear relationship between the different parts of the draft articles. “An excessive elaboration of the concept of State responsibility in terms of the present draft Articles is counter-productive” (India).


- In favour of the linkage of provisions dealing with the same substance and deletion of superfluous articles (Czech Republic, Denmark (on behalf of the Nordic Countries)).





- Where there is a self-contained régime of responsibility for specific obligations (e.g. human rights, environment or international trade), the draft articles will have little or no role to play (India).


- Predominant role of lex specialis as far as treaty provisions are concerned (Israel).


- Issues of responsibility relating to international organizations or to the conduct of private entities will frequently come up in assessing State responsibility, “particularly at the time of responding to the violations of such private entities or groups” (India).


- Need for a régime of differentiated responsibility, given the lack of commonly accepted methods and forums for determining the wrongfulness of a conduct, or the different norms of interpretation and application of important primary rules (e.g. jus cogens and erga omnes obligations) (India).


- The main task as far as State responsibility is concerned is to “build the stairs” that will lead States from the level of the breach of international obligations to the level of the obligation to re-establish the rule of law (Slovakia).





PART ONE





- As to the relationship between various chapters in the draft articles, and compared to Chapters II and III, the role of Chapters IV and V in Part I is less easy to determine but “they should be considered an integral part of the second limb of draft Article 3” (New Zealand).





CHAPTER I





- Article 1





- Article 1 of the draft articles could be interpreted “to mean that every State, whether or not it is affected by the so-called “internationally wrongful act” would be able to bring action against the defaulting State. […O]nly the affected State should be able to bring action and only if it can prove damage” (Pakistan).





CHAPTER III





- Substantial improvement of the Chapter with explicit and concise new drafts; need of explanation of the changes in the commentaries (Japan).





- Article 16





- Support for the combination of Articles 16, 17 (1) and 19 (1) (Czech Republic, Germany).


- Support for the simplification provided in article 16. This provision does not involve “issues of conflicting obligations, and in particular of a hierarchy of norms under international law. In case of a possible conflict between the (allegedly) infringed obligation under international law, and jus cogens, obligations erga omnes and obligations arising on the basis of article 103 of the UN Charter, no issues of international responsibility arise, although right to compensation can be invoked” (Poland).


- Regarding issues of conflicting obligations, the commentary to article 16 could provide an indicative list of jus cogens norms (Slovakia).





- Articles 18, 24 and 25





- Support for the reformulation of article 18 as the general rule on the time factor (Germany).


- Support for the combination of Articles 18 (3) to (5) and 24 to 26 (Czech Republic).


- Issues relating the relationship between wrongfulness and responsibility should be addressed in the context of these provisions (and not in article 16) (Slovakia).





- Simplification and clarity needed regarding the concept of complex acts (India).


- Even if there are sensible grounds to delete any reference to complex acts and to keep the notion of composite acts, comprehension of the latter is rendered more difficult by the deletion of the former (Switzerland).





- Problems relating to continuing and composite may appear too abstract but “may have considerable bearing on the determination of responsibility and the establishment of adequate reparation” and can be made clearer in the commentary (Czech Republic).


- Support for the distinction between completed and continuing wrongful acts: these are important notions clarifying the issue of the temporal element, linking a breach to a specific State conduct. However the use of the words “remain not in conformity with the international obligation”, as a condition of application of the provisions concerned, is problematic: it relates to the distinct question of the intertemporal element (i. e. the occurrence of a modification of the primary obligation in the course of the conduct giving rise to responsibility). These two issues should be better differentiated (Switzerland).


- Support for the simplification and upholding of the distinction between completed and continuing wrongful acts, which are qualitatively different and may involve different consequences (New Zealand).


- Regarding the question whether acts of deprivation of property, for which no adequate compensation was paid, committed by some European States after the Second World War have a continuing character (see para. 209 of the ILC Report), to hold that these acts are contrary to the European Convention on Human Rights would give a retroactive effect to the Convention and ignore national laws adopted on the issue in the nineties, which allow for reparation and are effective ex nunc (Slovenia).





- Articles 20, 21, 23.





- Support for deletion, as the distinction has no bearing on responsibility (Czech Republic, Denmark (on behalf of the Nordic Countries)).


- The distinction is important but has no relevance in the draft articles as it belongs to the realm of primary rules (Switzerland).


- Support for the reformulation of article 16 in that respect (Germany).


- Support for a pragmatic approach to deciding on the extent to which the distinction should be retained in the draft articles and commentary (New Zealand).


- The distinction drawn in article 20 is not entirely satisfactory; if a suitable solution cannot be found in the existing practice of States, general principles of law and jurisprudence of international tribunals should be taken into account “rather than a solution significant only for some internal legal regimes” (Slovenia, pointing out that, in its own legal system, obligations of result are rare and arise primarily from some contractual obligations).





- Deletion of the distinction between obligations of conduct and result insufficiently motivated. Although more conceptual than normative, the distinction has proved useful in practice (Spain).


- Need to “maintain the distinction, as a working hypothesis, between obligations of conduct and result” with corrections to the first reading approach (India).


- The deletion of articles 20, 21 and 23 ignores State practice and jurisprudence, especially in the field of human rights protection. A reference to the distinction could be included in article 16 or the relevant provisions could be simplified. Dealing with the distinction only in the commentary is insufficient, given its mere interpretative value (Italy).





- Obligations of prevention belong to the category of obligations of conduct (India).


- Obligations of result must not be confused with respect for the due process of law. A State may not always be held internationally responsible for the result when a legal protection of an individual, natural or legal person, is at issue. However, a State is internationally responsible for the guarantee of due process of law on behalf of its competent organs and courts, including the right to appeal. This also includes the protection of an individual against the abuse of rights and denial of justice” (Slovenia).





- Article 26bis





- Support for the postponement of the decision on the issue, pending consideration of the placement of the provision, its function and its relation to diplomatic protection (Japan).


- Support for formulation as a savings clause, this rule operating “as a prerequisite to an international claim in certain cases” (Denmark (on behalf of the Nordic Countries)).


- No need to include the rule on the exhaustion of local remedies into Chapter III. “The existence of the international delict (in the form of violation of the rights of aliens) within the meaning of draft article 16 is independent on the existence of local remedies”, even if “the lack of local remedies to be provided under specific international agreements can in itself constitute an internationally wrongful act” (Poland).





- Support for the proposition that, in certain cases, responsibility cannot be implemented before the exhaustion of local remedies (Slovakia).


- Support for retaining a provision on the exhaustion of local remedies, notwithstanding the codification by the ILC of the topic “Diplomatic Protection”. The rule in article 22 as adopted on first reading is convincingly supported in its commentary, which should in any event be retained and updated. Practice clearly shows that this rule is of general application as a prerequisite to raising international responsibility: in that respect, the examples – given in the second Report - of human rights organs’ decisions dealing with domestic laws contrary to conventional norms constitute only an exception to the rule (Spain).


�
- The wording of article 26bis as proposed by the Special Rapporteur is unsatisfactory: the rule on the exhaustion of local remedies raises issues of substance rather than of implementation of responsibility. This rule is not concerned with the time at which a diplomatic or judicial procedure can be initiated but with the time of realization of the internationally wrongful act and creation of international responsibility. The purpose of the rule is to identify the time at which the internationally wrongful act is ascertained (Italy).





CHAPTER IV





- Support for the decision to retain a Chapter on the topic (Italy, Switzerland)/


- Articles improved, clearer and more logically arranged (China).


- The new wording of the articles meets the requirements of the customary rule res inter alios acta (Italy).


- “This part now contains exact criteria” for the cases concerned by that Chapter (Germany).


- Support for the clear distinctions suggested between the different cases, which should be reflected in Part II (Japan).


- The “indirect” role played by a State in the breach of an international obligation should be considered in the same manner as the responsibility of the State which directly violates its international obligations (Slovakia).


- As a preliminary view, Chapter IV should extend to interference with contractual rights, taking into account the need to create an universally acceptable régime, which does not impinge upon the realm of primary rules (New Zealand).





- Need to consider the issue of responsibility of member States for acts of international organizations as separate subjects of international law, given the possible departure in contemporary international law from the classical rule of non-responsibility (Poland).


- The problem of responsibility of a State acting together with an international organization cannot be solved in the draft articles, as it would raise a number of issues relating to the responsibility of international organizations. A provision could however be added in Chapter II, making it clear that a wrongful conduct can be attributed to several States, when these States take part in and commonly adopt a wrongful conduct. This could avoid an opposite interpretation arising from the silence of the draft articles on the issue (Switzerland).





- Title of the Chapter





- More appropriate than the previous one, even if the concept of wrongfulness should be incorporated (China).





- Article 27





- Agreement (Czech Republic).


- Support for the inclusion of an intent requirement, as proposed by the Special Rapporteur. “Assistance to another State should constitute a wrongful act, where the assisting State intends to assist in the commission of the act” (United States).


- Support for the manner in which the Commission has taken into account the rule pacta tertiis nec nocent nec prosunt by pointing out that an aiding or assisting State cannot be held responsible but if it is itself bound by the obligation in question (Switzerland).





- Article 27bis





- Direction and control on the one hand and aid or assistance on the other hand are different situations that should probably not be subject to the same legal régime and consequences. Direction and control is an intermediate case as it were between aid or assistance and coercion. The decisive criterion in such a case could be that the State subject to direction or control is not entirely instrumentalized and keeps, even on a limited scale, room for manœuvre. Each State remains responsible for its own conduct in respect of its own obligations; accordingly, the State exercising direction or control will be responsible for the breach of an obligation by which it is bound, notwithstanding the question whether the conduct of the State subject to direction or control constitutes a breach of an obligation incumbent upon it (Switzerland).





- Article 28





- Full support for the approach avoiding the question of the conditions under which coercion of a State by another State is wrongful in itself. The coercing State is the true actor as it uses another State as an instrument for the commission of a wrongful act. In such a case, wrongfulness may result as well from the obligations incumbent to the coerced State as from the obligations of the coercing State (Switzerland).





- Switzerland suggests the following summary of its position regarding the different cases envisaged in Chapter IV:





In the case of aid or assistance, responsibility of a State in respect of the act of another State is engaged by a wrongful conduct consisting in a breach of an obligation incumbent upon both States;


In the case of direction or control, responsibility is engaged if the wrongfulness consists in the breach of an obligation incumbent upon the State exercising direction or control;


In the case of coercion, responsibility is engaged if wrongfulness consists in the breach of an obligation incumbent either upon the coercing State or upon the coerced State.








CHAPTER V





- Circumstances precluding wrongfulness “should be treated more as circumstances exonerating the State from the consequences of the wrongfulness of the conduct rather than precluding attribution of responsibility itself” (India).


- “Preclusion of wrongfulness must be clearly defined and narrowly restricted” (China, Japan).


- It should be made clear that the circumstances precluding wrongfulness listed in Chapter V are exhaustive (Japan).


- Disagreement with the tendency to broadening the scope of the circumstances, which weaken the principle pacta sunt servanda (Slovakia).


- An attempt should be made to bring necessity, self-defence or distress together as they are separated by minor nuances only (India).


- The draft articles seem somewhat too casuistic (e.g. as to the possible distinction between necessity and distress) (Poland).





- Title of the Chapter





- The title of the Chapter should rather be “Circumstances eliminating responsibility” (“circonstances éliminant la responsabilité): in some of the cases mentioned in Chapter V, the conducts concerned are not really lawful but become excusable. In the context of that particular chapter it is more important to refer to the result of the application of these provisions, i. e. to the exclusion of responsibility, rather than to try to solve the question of lawfulness of the conducts, which belongs apparently more to the realm of primary rules. In doing so, some of the problems concerning the relationship between the different chapters of the draft could be more easily answered (Switzerland).





- Article 29





- Retention preferable, including a reference to the exception of jus cogens (Austria).


- Against deletion (Germany, Spain).


- Support for the provision; the criteria of application of the circumstance should be spelled out in the article and the commentary (Slovakia).


- Consent is an important circumstance precluding wrongfulness, subject to the fact that consent must exist at the time of action; consent given a posteriori would constitute a waiver of the possibility for the injured State to invoke its right to reparation, without precluding the wrongfulness of the conduct. Agreement with the wording of article 29 (Italy).


- In certain cases, the debate over the existence of an internationally wrongful act concentrates upon the (non-)existence of consent by the organs of a State. Regulating State consent in the draft would thus contribute to promote legal security in international relations (Spain).


- Ambiguity as to the role of consent as a circumstance precluding wrongfulness: in the case of an obligation which is of concern to other States than the directly injured State, consent given by the latter may not entirely absolve the State of its responsibility (India).





- Article 29bis





- Agreement (Austria, Japan).


- Reference needed to Article 103UN in the commentary (Austria).


- Support for a provision which recognizes the predominance of jus cogens (Germany, Italy, calling for a definition of peremptory norm along the lines of the 1996 draft).


- The definition of peremptory norms given in the 1969 Vienna Convention “is insufficient for the needs of the law of State responsibility” (Poland).





- Article 29ter





- Need for a second paragraph (and not only an elaboration in the commentary) in the light of the proposal of the Special Rapporteur dealing with obligations of total restraint, especially in the field of humanitarian law (Germany).


- The concept of self-defence embodied in the draft articles is different from the concept of self-defence under Article 51 UN (India).


- Support for a provision in that respect and with the proposition that self-defence shall remain within the limits of the UN Charter provisions (Slovakia).





- Article 30bis





- Doubts about the relevance of such a provision. The inclusion of the exceptio in the draft carries with it the danger that the non-performance of an obligation could be justified even if it does not meet the general condition for resorting to countermeasures (Spain).


- Reservations as to the need for this potentially dangerous provision and support for the position taken by the ILC to postpone decision on the matter (Slovakia).


- Not necessary (Austria).


- “[A]ny presumed interrelationship with the secondary rules concerning countermeasures is structurally mistaken” as the exceptio belongs to the body of primary rules (Austria).


- The exceptio “could well be dealt with either by ‘force majeure’ or countermeasures’, while it may have a legal character distinct from either of them” (Japan).





- Article 31





- Agreement (Austria, Slovakia).


- A distinction should be made between the impossibility to comply with the obligation and circumstances where compliance is only more difficult (Slovakia).


- Greater clarity needed with respect to fortuitous events (India).


- Agreement on deletion of the reference to fortuitous event and subjective elements (Austria).


- Agreement with the deletion of knowledge of wrongfulness (Czech Republic, Germany).


- Replace “unforeseen” by “unforeseeable” (Austria).


- Due diligence: include a “without prejudice” clause referring to the due diligence standard (cf. Art. 73VCLT) (Austria).


- “The commentary should make it sufficiently clear that force majeure has to be genuinely beyond the control of the State invoking it and does not apply to situations in which a State brings the force majeure upon itself either directly or by negligence” (Germany).





- Article 32





- Against widening the scope of the excuse to cases of honour or moral integrity; distress should be reserved only when human life is threatened (Czech Republic).


- Disagreement with the emphasis put on the subjective element which could open the door to abuses (Slovakia).





- Article 33





- Support for retaining the restrictive conception of necessity as drafted in article 33 with an updated commentary. The commentary should avoid however referring to the Fisheries Jurisdiction Case (Spain v. Canada), since the use of force by Canada in that case renders impossible the invocation of necessity (Spain).


- Support for the provision in light of the position adopted by the Court in the Gabcikovo-Nagymaros case (Slovakia).


- Further scrutiny needed: the deletion of the words “of the State” after “essential interest” and the pertinent reference to “the international community as a whole” broaden the scope of application of the provision considerably (Austria).





- Humanitarian intervention: governed by primary rules and not by article 33; modification of the commentary needed (Austria).


- Given the controversy on the concept of humanitarian intervention, it is necessary to state clearly that necessity cannot be invoked to violate the interdiction of the use of force (China).


- The issue of humanitarian intervention involving the use of force should be solved by the development within the UN system and not by the ILC (Germany).





- Article 34bis





- Support for the inclusion of a provision dealing with the procedure for invoking a circumstance precluding wrongfulness (Denmark (on behalf of the Nordic Countries), New Zealand).


- Support for the provision which should belong to the part dealing with the settlement of disputes (Slovakia).


- The procedures for invoking a circumstance precluding wrongfulness are not clearly stipulated (Japan).


- Unnecessary provision: most of the circumstances precluding wrongfulness are of automatic application; to give notice of them in advance would prove in practice impossible or useless. The parallel with comparable provisions in the 1969 Vienna Convention (e. g. procedure for objecting to a reservation) shows that they have been debatable and difficult to apply (Italy).


- Disagreement with article 34bis as proposed by the Special Rapporteur (in respect of dispute settlement arrangements): the reference to the procedures available under the UN Charter should be connected with situations covered by self-defence while procedures provided for in the 1969 Vienna Convention should apply to the issues related to jus cogens (Poland).





- Article 35





- This provision should belong to the part dealing with the re-establishment of legality (Slovakia).


- Support for the addition of the element on cessation (Denmark (on behalf of the Nordic Countries)).


- The issue of compensation for damage is not clearly specified (Japan). 


- Support for the former version of article 35. All circumstances precluding wrongfulness are clearly of temporary nature and do not have any impact upon the validity of the primary obligation involved (Poland).





- “Clean hands” doctrine





- Notwithstanding its legal nature as a meta-legal principle of equity and good faith or as a positive principle, it does not constitute a circumstance precluding wrongfulness and should therefore not be dealt with in that context (Italy).





- Due diligence





- This issue does not belong to Chapter V but is related to the distinction between breaches of obligations of conduct, result and prevention (Italy).





- Duress





- Unnecessary to include a provision on coercion in Chapter V, as all the hypotheses of coercion embodied in the 1969 Vienna Convention are already covered by article 31 on force majeure (Italy).








PART TWO AND FOLLOWING PARTS





- Article 40 and issues related to the notion of injured State





- Present formulation unsatisfactory (Austria, Israel).


- As a general principle, “an injured State is any State entitled, under international law, to the benefit of the right infringed by the relevant act of State”. Some of the cases included in the actual list of article 40 are problematic in that respect:


Art. 40, para. 2 (e): the appropriate legal framework to deal with the violation of a multilateral treaty is the law of treaties; therefore, this provision “would seem to attempt to usurp the role of the Vienna Convention on the Law of Treaties, in particular Article 60”;


Art. 40, paras. 2 (e) and (f) and para. 3: the confusion between the concept of injured and interested States may lead to absurd practical results. There is “no basis in international law or practice for enabling States to seek reparation in cases in which they cannot show themselves to have been actually harmed. […] [T]he concept of erga omnes is, in fact, considerably more sophisticated than that suggested by the draft articles, and does not imply that all States are affected by a violation in the same manner. […] [I]n the case of interested States, as opposed to injured ones, the consequences of the grave violations would be limited to the right to call for the cessation of the unlawful conduct, and for reparation to be made to the injured State” (Israel).


- In the context of the definition of an injured State, an explicit reference to material or moral damage suffered by the State is necessary. Damage may result from the infringement of a right created in favour of the State concerned, or of a right dedicated to the protection of a collective interest arising from an instrument to which that State is a party. A State is injured when the enjoyment of its rights or the performance of its obligations is affected by the internationally wrongful act of another State. The State is also injured when the obligation in question is aimed to the protection of human rights and fundamental freedoms. In such a case, the damage may be constituted by the non-performance of the obligation (France).





- Reservation on the incorporation into the draft articles of the concept of differently injured States (India).


- “[T]here is merit in elaborating a more differentiated regime to distinguish between the various categories of ‘injured state’ and the rights to which they may be entitled” (United Kingdom).


- Need for elaborating in the framework of the definition of an injured State the notion of obligations erga omnes, which involves procedural issues of subjects entitled to claim responsibility (Poland).


- “Responsibility for the breach of such rules having an erga omnes effect cannot be treated in the same manner as those based on reciprocity. A distinction among the States entitled to invoke responsibility could therefore be envisaged, on the one side those States which suffered particular damage and on the other those which also are entitled to take legal action against the wrongdoer” (Austria).





- Support for the distinction between specifically injured States and States having a legal interest in the performance of the obligations. (France, India).


- “[A] distinction should be drawn between those States specifically injured by an internationally wrongful act, and other States which have a legal interest in the performance of the relevant obligations, but do not suffer economically quantifiable injury. Both categories of States have a legal interest in the performance of either treaty or customary obligations, but most treaty regimes and legal norms provide only that the specifically inured State should have the right to seek reparations” (United States).


- International responsibility should be limited to the protection of the rights and interests peculiar to the State and should not be extended to the protection of international legality as such (France).


- Doubts about the distinction between State(s) “specifically injured” and States having a legal interest in the performance of the obligation, given the uncertainty of the latter concept (Denmark (on behalf of the Nordic Countries)).


- The intervention by the category of States having only a legal interest in the performance of the obligation in any situation of wrongful conduct should be governed by limits of appropriate locus standi (India).





- Need of rules on the question of “the relation among the States entitled to invoke responsibility with regard to one and the same breach” (Austria).


- Need of particular treatment of the fact that a plurality of States are involved in or injured by the breach of an obligation (France, United States).


- “The problems raised by a plurality of States involved in a breach or injured by a breach are part and parcel of the regime of State Responsibility and should be dealt with if possible; there is however little established international law on the subject” (United Kingdom).


- No need of particular treatment of the fact that a plurality of States are involved in or injured by the breach of an obligation; use of the commentaries in that respect (Denmark (on behalf of the Nordic Countries)).





- Article 41





- Agreement on the wording of that provision but the new wording of article 36 (Consequences of an internationally wrongful act) as proposed by France would allow deletion of article 41 (France).





- Articles 42 to 46





- General agreement on articles 42 to 46 (France).


- The basic principle of full reparation embodied in Article 42 seems subsequently to be eroded: this is particularly the case with the prohibition to deprive the population of a State of its own means of subsistence, which creates an “excessively wide loophole for a wrongdoing State” to seek to avoid its obligations to provide reparation ((Israel).





- In order to determining the damages, the following criteria should be taken into account: the significance of obligation breached, the seriousness of the breach, the interests of the international community, the proportionality of the possible burden of reparation not only with the damage caused and the advantages due to the injured State but also with the actual economic capacity of the wrongdoing State. The concept of depriving the population of its own means of subsistence is too broad and could be replaced by the latter point mentioned (Chile).


- Compensation shall include interests, lucrum cessans and moral damage (Chile).


- “[I]t is a long-established principle of customary international law that a wrongdoing State must provide compensation to the specifically injured State. Both State practice and the literature support the principle that such compensation, in addition to the principal amount, includes interest. Otherwise, the injured State cannot be made whole”. Accordingly, article 44 “should provide that interest “shall” rather than “may” be included in any compensation award” (United States).


- In favour of more detailed provisions on compensation, “in particular with regard to the assessment of pecuniary damage including interest and loss of profit” (Denmark (on behalf of the Nordic Countries), Israel mentioning the various forms of compensation proposed by the Special Rapporteur in 1989, United Kingdom).


- Article 44 on compensation should not refer to interests or loss of profits (France).


- The right to compensation should be limited to the State having suffered material damage. Payment of interests “should be levied only after fixing the amount of compensation and giving sufficient grace period for payment of the same” (India).





- Assurances and guarantees of non-repetition should not be included in the reparation, for they don’t bear any relationship with the actual damage but with a future occurrence of damage. As such, they relate more to precautionary measures (Chile).





COUNTERMEASURES





- Including norms relating countermeasures could prevent broad approval of the Draft articles (Chile).


- Countermeasures have no place in a draft dealing with State responsibility (France).


- Position reserved as to the need for treatment of countermeasures (“which are essentially measures of self-help amounting to taking the law into one’s own hands”) in Chapter V of Part I and support for deletion of any treatment of the subject in Part II (India).


- Support for the regulation of countermeasures in Part II, without prejudice of retaining a general provision in that respect in Chapter V of Part I. Part II should address the issues of conditions and limitations to countermeasures as well as the procedures for the settlement of disputes arising from their use (Spain).


- Support for the proposition that countermeasures must be understood as a tool designed to ensure the implementation of an obligation, reparation and cessation, and are linked to the implementation of State responsibility; the issue should be dealt with within the context of the re-establishment of the compliance with the obligation (Slovakia).


- Recognition of the important role played by countermeasures in the regime of State responsibility but “the draft articles in Part II contain unsupported restrictions on their use”. With a substantial revision of the actual text, “it might be desirable to include provisions on countermeasures in the draft articles, though whether Part II is the logical place may be questioned. […] The Commission must find a satisfactory resolution regarding them for the draft Articles to be generally acceptable” (United States).


- The draft articles should limit themselves to the reflection of customary international law in that respect and try to strike a fair balance between the need to resort to countermeasures in some cases on the one hand, and the limitation of the use of such measures on the other (Israel).





- Against the requirement of negotiations prior to taking countermeasures, which has no basis in customary international law and could be used by wrongdoing States “as a tactical means for delaying countermeasures”, whereas the concept of interim measures of protection is too ambiguous to resolve the difficulty (Israel).


- The link between countermeasures and the settlement of disputes ignores the obligation to settle peacefully disputes resulting from the commission of an internationally wrongful act in the first place (Chile).


- According to international jurisprudence, countermeasures have the effect to preclude the wrongfulness of a conduct, as a reaction to an internationally wrongful act. There is apparently no strict rule in international law preventing a State from resorting, in a situation of emergency, to countermeasures as long as it has not tried to use all possible means to settle peacefully the dispute (Italy).


- Such conditions should be met to resort to countermeasures: they should belong to measures authorized by international law; be taken in conformity with the principle of good faith; be proportionate to the seriousness of the initial internationally wrongful act; imply the acknowledgement of the existence of a dispute between the States concerned and of the obligation to settle that dispute through one of the means prescribed by international law; in no way can they impinge upon the rights of third States (Chile).


- Imposition of strict limitations on the taking of countermeasures “including refusal by the wrongdoing State of an offer to settle the matter through a binding third party procedure” as a precondition. Then the actual link between countermeasures and dispute settlement could be deleted (Denmark (on behalf of the Nordic Countries)).





- The link between countermeasures and compulsory arbitration is inappropriate as it favours the State having committed the internationally wrongful act in the first place (France, Israel).


- “[C]ompulsory arbitration at the option of a State targeted by countermeasures is inequitable and undesirable in principle; it also has no basis in customary international law. In any case the question is largely beside the point” if the outcome of the project is not a Convention (United Kingdom).


- A proper balance should be attained between the target State and the injured State (Japan).


- The compulsory arbitration in relation to countermeasures could in some cases aggravate the dispute. Recourse to arbitration does not depend only on legal considerations but also on political elements (Chile).


- The link between countermeasures and arbitration could increase the use of countermeasures (Denmark (on behalf of the Nordic Countries), Israel).





DISPUTE SETTLEMENT





- The norms dealing with dispute settlement do not belong specifically to the realm of responsibility and would require special and more detailed treatment. Their inclusion in the DASR could create problems with regard of the adoption of the Draft as well as of the application of a possible Convention. The norms on dispute settlement are “tertiary” in so far as they tend to encourage the application of the rules on responsibility (Chile).


- The establishment of a compulsory mechanism of dispute settlement should be dealt with in a specific instrument (Chile).


- Need for a specific part on the methods of settlement of disputes relating to international responsibility (Slovakia).





CRIMES OF STATES





- Crimes of States must be dealt with in the draft articles (Italy).


- Agreement on postponing decision on the matter, while favouring at the same time the elaboration on second reading of a reinforced régime of responsibility for breaches of jus cogens norms or erga omnes obligations. Notwithstanding the terminology adopted by the Commission in the end, the draft articles must address a specific régime of responsibility for serious breaches (Spain).


- Support for replacing the notion of international crimes of States by that of a “particularly serious breach of an international obligation” (Poland).


- Support for a separate treatment of the concept of international crimes, which “is useful and should be carefully developed, in terms of its definition, determination, and in evolving suitable remedies or consequences to deter their commission or to ensure punishment or sanctions in case of [their] actual commission” (India).


- Reservations as to the usefulness of the concept of international crimes and the relevance of its specific consequences as stated in the draft articles (Israel).


- Opposition to the inclusion of the concept of State crimes in the draft. As “[n]o useful purpose is to be served in categorizing international obligations, unless different legal consequences are provided for them”, it should be considered whether there should be a hierarchy of gravity of international obligations with corresponding legal consequences for their breach. This relates to obligations erga omnes and jus cogens, although there is no clear-cut definition of these concepts yet (Japan).





- Article 52





- The provisions included in that article “are unjustifiable and have no basis in international law” (Israel).





- Article 53





- The provision in Art. 53, para. (d) is problematic as it would require a State to cooperate with another State in measures designated to eliminate the consequences of a crime “even if, in the view of that State, the measure was ill advised or unlikely to be effective” (Israel).





FORM OF THE DRAFT ARTICLES





- In favour of a draft Convention (Chile, Spain).


- Support for a solemn declaration by the General Assembly or guidelines for State practice (Poland).


- The form of a multilateral convention may not be the most appropriate means of progressively developing the law, where there is extensive but also divisive State practice (Singapore).


- “[T]he outcome of the project is hardly likely to be a Convention on State Responsibility” (United Kingdom).
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