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STATE RESPONSIBILITY

Statement of the Chairman of the Drafting Committee Mr. Giorgio Gaja
at the 2662nd meeting of the International Law Commission, held on 17 August 2000

I have the honor to introduce the second and last report of the Drafting Committee for the 52nd session of the Commission.  This report is devoted to the topic of "State Responsibility".

Mr. Chairman,

The Drafting Committee held 27 meetings from 16 May to 8 June and from 11 July to 10 August 2000.  Twenty-four of those meetings were devoted to the topic of State responsibility.  The Drafting Committee allocated 3 meetings to the topic of Reservations to Treaties on which I have already reported to the Plenary.  Unfortunately, there was no time for the Drafting Committee to examine the draft articles on Unilateral acts of States, Diplomatic Protection and Prevention of Transboundary Damage from Hazardous Activities, which were also referred to the Drafting Committee by the Plenary.

Mr. Chairman,
The Drafting Committee completed consideration of the texts of the articles on State responsibility that were referred to it at this session and consequently is now reporting on a complete set of articles on the topic.  The report before you, however, does not constitute the completion of the second reading of the articles.  Taking into account substantial redrafting of the text that was adopted on first reading, the Drafting Committee feels that it would be wiser to postpone the final adoption.  The Committee would like to recommend that it be given an opportunity to review the articles at the beginning of the next session in order to reconsider the inner consistency and organizational structure of the draft and remove any extant ambiguity before submitting a final text to the Plenary for adoption at the next session.  The Drafting Committee, therefore, is reporting to the Plenary the articles on State responsibility with the recommendation that the Plenary take note of its report, deferring adoption until next year.

The articles of Part One on State responsibility were adopted by the Drafting Committee in 1998 and 1999 under the Chairmanship of Mr. Simma and Mr. Candioti, respectively.  The remaining articles were adopted by the Drafting Committee at the present session.  However, in order to provide a complete and a full picture of the articles, the report incorporates also the texts of the articles adopted by the Drafting Committee in 1998 and 1999.  The Committee at this session made only a few changes with regard to the articles in Part One.  Those changes were necessary since some of the issues were left pending decision on articles, which were to be worked out by the Committee at the present session.  I shall explain those minor changes shortly.  The Drafting Committee also renumbered all the articles for easier reading.  The corresponding numbers of the articles adopted on first reading are placed in square brackets next to the new numbers.  

The texts and the titles of all the articles on State responsibility are contained in document A/CN.4/L.600.

Before introducing the report, I wish to thank the Special Rapporteur, Mr. Crawford, for his cooperation and guidance.  His outstanding ability and his willingness to reconsider his proposals and submit new texts in order to reach consensus were extremely helpful to the efficient work of the Drafting Committee.  I also wish to express my appreciation to the members of the Committee for their cooperation, affirmative disposition and the constructive manner in which they discussed the articles.  The Secretariat, and in particular Ms. Mahnoush Arsanjani, has provided invaluable assistance, both during the discussions and in the drafting of this report.


Mr. Chairman,

As I indicated, the Drafting Committee took care of some pending issues in the articles of Part One.  Those changes are the following:

-First, the Committee changed the title of Part one which was left pending from 1998.  The new title of Part One is “The internationally wrongful act of a State” instead of the “Origin of international responsibility” adopted on first reading.  In the view of the Drafting Committee the new title is more suitable to the content of this Part.

-Second, the Committee deleted article [22] adopted on first reading, in Chapter III of Part One, which dealt with the question of exhaustion of local remedies.  You will recall that this issue was left pending in the previous report of the Drafting Committee.  In the new restructuring, exhaustion of local remedies is addressed in article 45[22].  Previous article [22] became therefore unnecessary and was deleted.

-Third, the Drafting Committee moved article A from Chapter II of Part One to Part Four.  You will recall that in 1998 the Committee adopted an article to the effect that the draft articles are without prejudice of questions of responsibility of international organizations or of States for the conduct of international organizations.  In the new structure, this article is better placed in Part Four on General Provisions.

-Fourth, the Drafting Committee deleted article [34 bis], which was a text proposed by the Special Rapporteur, that did not exist in the articles on first reading. Last year the Drafting Committee deferred consideration of article 34 bis, paragraph 1, which had been referred to it by the Plenary.  That article required the State that was invoking a circumstance precluding wrongfulness to give notice as soon as possible to other States concerned.  This was thought to be desirable in order to substantiate a claim by a State that it is precluded by some circumstances from performing its obligations, as well as to avert possible countermeasures.  Since neither the Special Rapporteur nor the Drafting Committee were certain at the time of how the articles on countermeasures would be formulated, article 34 bis was a place-holder until issues became clear in the context of Part Two and the subsequent articles.  At the present session, having considered the articles on countermeasures, which include some specific procedural requirements, the Drafting Committee came to the conclusion that article 34 bis was unnecessary.  It was also considered that it would be difficult to state a general rule requiring notice that would equally apply to all the other circumstances precluding wrongfulness.   Therefore, the Drafting Committee deleted article 34 bis in Chapter V of Part One.

You will recall that one of the changes that the Special Rapporteur had proposed concerned the structure of the draft articles.  There was general support in the Plenary for the proposed structural changes.  The Drafting Committee followed that suggestion.  The changes concern the placement of some of the articles in Part One, but mostly affect Part Two adopted on first reading.  You will recall that the Special Rapporteur divided Part Two of the draft on first reading in two, separating the provisions dealing with invocation of responsibility from those dealing with the content of responsibility.  As a result, there is a new Part Two bis entitled “The implementation of State Responsibility”.  Part Two bis is predicated upon a distinction between the secondary consequences which flow by operation of law from the commission of an internationally wrongful act and the various ways in which those consequences can be brought to bear or waived or reduced.  It deals with issues such as the right to invoke responsibility, minimum formal requirements for invocation of responsibility, admissibility of claims, the rule against double recovery, etc.  You will also recall that the Plenary decided to set aside Part Three of the draft adopted on first reading on Settlement of Disputes.  This is the reason for designating the new Part as Part Two bis so as to avoid confusion.  Next year when the Commission will be in a position to adopt the articles it will have to reconsider the renumbering of the Parts.  You will also note that all the provisions of a general character have been placed in a separate part designated as Part Four.


I shall now draw your attention to document A/CN.4/L.600.     
* * * * *

An article on countermeasures is the only new article of Part One that the Drafting Committee submits to the Plenary this year.  This article appears as article 23[30] in the document before you.  

You will recall that the Plenary deferred consideration of that article until the Special Rapporteur was in a position to submit all the articles dealing with countermeasures.  You will also recall that Governments’ views on this topic, as were addressed on first reading, were diverse as were the views expressed in the Commission.  Countermeasures are undoubtedly one of the most controversial issues of State responsibility. 


The prevailing view in the Plenary was that countermeasures may be taken only under specific and well-defined conditions and limitations.  However, placing all these elements in one article would have made it long and cumbersome.  In addition, such a lengthy and complicated article would have been out of proportion with regard to the size of the rest of the articles in Chapter V of Part One dealing with other circumstances precluding wrongfulness.  At the same time, it was clear that something should be said about countermeasures in Chapter V of Part One.  

In the opinion of the Drafting Committee, the appropriate way of tackling this issue was to have a relatively short article on countermeasures in Part One and link it both in terms of substance and conditions to the relevant articles in Part Two bis.  This approach would allow the inclusion of a relatively short article spelling out countermeasures among the circumstances precluding wrongfulness, while clearly indicating that the article must be understood in the context set out in other articles placed elsewhere.   


The opening words of article 23 [30] are the same as in the text adopted on first reading.  The acts taken as countermeasures are per se wrongful acts, but their wrongfulness is precluded if certain conditions are met.  First, countermeasures may be justified only in relation to the responsible State. The words “if and to the extent” are intended to specify this condition.  Second, countermeasures may be taken only under the conditions set out in articles 50 [47] to 55 [48].  


The Drafting Committee deliberately emphasized the first condition by the words “countermeasures directed towards the latter [responsible] State”.  This wording should take care of some of the concerns expressed in the Plenary that countermeasures should not target third States.  Clearly any act directed against a third State would not fit the said definition and, therefore, could not be justified as a countermeasure.   

You may recall that the word “countermeasures” in the text of this article adopted on first reading was qualified by the word “legitimate”.  The Special Rapporteur, in his redraft suggested the word “lawful”.  The Drafting Committee could not agree on any of these qualifiers.  For some members, the word “legitimate” was considered unacceptable because it appeared to give a political justification to countermeasures.  The word “lawful” was also not acceptable for some other members because it seemed to belittle restrictions to countermeasures.   The solution that gathered larger support was not to qualify countermeasures in any way, but to include a reference to the articles that set out the conditions for their exercise and limitations to them.  
* * * *

Mr. Chairman,
I now draw your attention to Part Two.  Part Two adopted on first reading was entitled “Contents, forms and degrees of international responsibility”.  Taking into account the restructuring of the articles, the Drafting Committee believed that Part Two could more accurately and simply be entitled “Content of international responsibility of a State”.   This Part is comprised of three Chapters.
* * * * *

Chapter I of Part Two is entitled “General Principles” and consists of seven articles.  The first article is article 28[36].  This article, as adopted on first reading, comprised two paragraphs containing first a general statement that legal consequences of an internationally wrongful act are covered in Part Two of the draft and second, that such consequences are without prejudice to the continued duty of that State to perform the obligation it had breached.  You may recall that the Special Rapporteur proposed to divide that article and address the first issue, which sets forth an introduction to Part Two, in a separate article.  The discussions in the Plenary supported that proposal.  The Drafting Committee followed suit.   Article 28 [36] now before you corresponds to paragraph 1 of article [36] adopted on first reading.  You may also recall that the Special Rapporteur simplified the language of that paragraph.  The Drafting Committee agreed that the language proposed by the Special Rapporteur reads better and hence suggested no changes.

Article 28 [36] contains a general statement applicable to all the articles contained in this Part.  It provides that the international responsibility, which arises from an internationally wrongful act in accordance with the provisions of Part One, entails legal consequences as set out in this Part. 

The Drafting Committee accepted the revised title proposed by the Special Rapporteur because it more closely corresponds to the content of the article.  Article 28 [36] is now entitled "Legal consequences of an internationally wrongful act ".
* * * * *

I now draw your attention to article 29 [36 bis].  This article corresponds to paragraph 2 of article [36] adopted on first reading and article 36 bis proposed by the Special Rapporteur.  You may recall that the Special Rapporteur’s proposal for this article comprised two paragraphs.  Paragraph 1 was a redraft of paragraph 2 of article [36] adopted on first reading and paragraph 2 combined articles [41] on cessation and [46] on assurances and guarantees of non-repetition adopted on first reading which in the view of the Special Rapporteur could logically be placed together in a single article.


However, you may recall that several members in the Plenary did not agree with this suggestion and were of the view that the two paragraphs dealt with two separate and important issues and should therefore be drafted as two articles instead of one.   The Drafting Committee followed that suggestion and as a result you have now before you articles 29 [36] and 30 [41, 46]


Article 29 [36], as I stated earlier, is a redraft of paragraph 2 of article [36] adopted on first reading.  The redrafting is inspired by the Special Rapporteur's proposal. The paragraph is formulated, as proposed by the Special Rapporteur, as a "does not affect clause" as distinct from the "without prejudice clause" adopted on first reading. The Drafting Committee agreed that the new drafting was a clearer way of stating the principle that the legal consequences of a wrongful act do not affect the continued duty of the State to perform the obligation that it had breached.  


You may recall that the Special Rapporteur in his redrafting had attempted to get around the use of the words "State which has committed an internationally wrongful act" by using the term "State concerned".  The Drafting Committee found that substitute ambiguous and not felicitous and decided instead to use the term "responsible State".  The meaning of this term appeared to the Committee sufficiently clear in its context.  In the view of the Committee this change does not necessarily entail that the words "State which has committed an internationally wrongful act" should be replaced by "responsible State" throughout the draft.  In some cases the longer formulation is clearer or more elegant and has been retained.


The Drafting Committee also changed the words "these provisions" as proposed by the Special Rapporteur with the words "this Part" which is more precise since the consequences referred to are contained in the provisions of this Part. 


The Drafting Committee also found that the reference to "international obligation", proposed by the Special Rapporteur at the end of the text, would be more accurate, if it was changed to "obligation breached".


This article is entitled "Duty of continued performance" which corresponds to the content of the article.
*****

Article 30 [41, 46] corresponds to paragraph 2 of article 36 bis proposed by the Special Rapporteur and to articles [41] and [46] of the draft adopted on first reading.  Article 30 [41, 46] before you deals with cessation and non-repetition.  You will recall that during the discussion in the Plenary many members of the Commission agreed with the view expressed by the Special Rapporteur that, while cessation and non-repetition concerned separate issues, they were logically linked and could therefore be placed in a single article.  The Drafting Committee shared that view.


Article 30 [41, 46] begins with an opening clause to the effect that the State responsible for the internationally wrongful act is under an obligation to do (a) and (b).  The Drafting Committee has replaced the words "State which has committed an internationally wrongful act" with the words "State responsible for the internationally wrongful act".  This change has added precision, since a State may not have actually committed the wrongful act itself, but could be held responsible for the act of another State.


Subparagraph (a) deals with the obligation to cease the wrongful act and corresponds to article [41] adopted on first reading.  You may recall that many members in the Plenary agreed with the Special Rapporteur that the question of cessation of a wrongful act should be placed in Chapter I of Part Two, instead of Chapter II of that Part.  You may also recall that article [41] adopted on first reading and the revised text by the Special Rapporteur for article 36 bis, subparagraph (2)(a) dealt with cessation in the context of a continuing wrongful act.  During the discussion in the Plenary, some members felt that the drafting language of the article made it unnecessarily limited.  The Drafting Committee examined that concern and agreed that subparagraph (a) should also apply to situations where a State has violated an obligation on a series of occasions.   In the view of the Drafting Committee, the term "continuing" could be understood as including such situations.  What the Committee did was to redraft the subparagraph and change the words "where it is engaged in a continuing wrongful act" to "cease that act, if it is continuing".  This redrafting gives a broader scope and is therefore preferable.


Subparagraph (b) corresponds to article [46] on assurances and guarantees of non-repetition adopted on first reading.  The Plenary agreed with the Special Rapporteur's analysis that this question should be addressed in the context of Chapter I rather than Chapter II.   Several members pointed out in the Plenary that assurances and guarantees of non-repetition were not appropriate in all circumstances.  They should be required especially in circumstances where there is apprehension of repetition.  Subparagraph (b) relates to single acts, series of acts and continuing acts.  Assurances and guarantees of non-repetition cover different forms and situations.  Assurances are normally given verbally, while guarantees of non-repetition involve something else, i.e. certain preventive actions that are to be taken by the responsible State and are specifically designed to avoid repetition.

It should be stressed that the assurances and guarantees of non-repetition may only be appropriate if the repetition of the wrongful act is likely to occur.  These are measures for exceptional circumstances.  The words "if circumstances so require" at the end of subparagraph (b) are intended to convey the exceptional character of the assurances and guarantees of non-repetition.

Like the Plenary, the Drafting Committee was fully aware of some of the past practices of guarantees of non-repetition where demands made were far-reaching, but was of the view that guarantees could not be dropped from the articles simply because some demands had been excessive.  It may be reasonable to require in some exceptional circumstances a security where a verbal assurance is inadequate. 

The title of the article closely corresponds to its content and reads "cessation and non-repetition".

*****
I shall now draw your attention to article 31 [42].
You may recall that the Special Rapporteur, taking into account the comments by Governments with regard to overlap between articles [42] on reparation on the one hand and articles [43], [44] and [45] on different forms of reparation on the other hand all adopted on first reading, as well as the lack of clarity in article [42] itself, proposed revised versions of the articles dealing with reparation and its various forms.  The proposal of the Special Rapporteur for article 37 bis was based in part on article [42, paragraph 1] adopted on first reading. 

In the new structure of Part Two, the Drafting Committee found it useful to give the scope of article 31[42] first, stating the obligation of the responsible State for full reparation for injury caused by the wrongful act, and then define the notion of injury.  The article before you has two paragraphs dealing with these two issues.

In regard to paragraph 1, the Committee first considered the question of the reference to “full” reparation.  While some proposals were made in the Plenary for its deletion, the Committee decided to retain the formulation of the first-reading article as a statement of the general principle of reparation.  

The text adopted on first reading did not address the question of injury.  Article [42, paragraph 1], provided for full reparation, but did not indicate for what full reparation should be given.  In addition, the article was couched in terms of the entitlement of the injured State; the Special Rapporteur changed the structure of the article and drafted it in the form of the obligation of the responsible State to provide reparation.  For further clarity, and also in order to address the question of causation, the Special Rapporteur had used the phrase “consequences flowing from that act” as the object of full reparation.  The Drafting Committee, however, found these words misleading.  The notion of  “consequences” flowing from a wrongful act is broader than the object of full reparation.  Reparation in fact is only for injury and does not include all the consequences which may flow from a wrongful act.


Paragraph 2 defines “injury” - a notion that is used in other articles of this Part - as any damage, whether material or moral, arising in consequence of an internationally wrongful act of a State.  Thus, injury is understood in its broad sense.  There were some discussions as to whether there is any distinction between the terms “injury” and “damage”.  Some members of the Committee held the view that there was a difference between the two terms, but did not agree about what was that difference.  The Drafting Committee finally decided to define injury as consisting of any damage. The reference to “moral” damage in addition to “material” damage was meant to give the possibility for a broad interpretation of the word injury.  “Moral” damage may be taken to include not only pain and suffering but also the broader notion of injury which some may call “legal injury” to the States.  Therefore, the definition of injury in this paragraph encompasses not only those types of injury giving rise to obligations of restitution and compensation, but also the types of injury which may entail an obligation of satisfaction.


Paragraph 2 also addresses another issue which was raised during the Plenary debate; namely the question of a causal link, which was not referred to in the articles adopted on first reading, between the internationally wrongful act and the injury.  This paragraph points to the causal link by the use of the phrase “[injury]… arising in consequence of the internationally wrongful act of a State.”  The Drafting Committee considered a number of suggestions for qualifying the causal link between the wrongful act and the injury.  Those qualifications included words such as “uninterrupted causal link”, “proximate causal link”, “sufficient causal link”, etc.  But in the end, the Committee was of the view that, considering that the requirements of causal link are not necessarily the same in relation to every breach of an international obligation, it would not be prudent or even accurate to put a qualifier to the causal link.  The requirement of a causal link is usually addressed in primary rules.  It suffices here to state that the injury should be in consequence of the wrongful act.  The commentary, however, will elaborate on the issue of causal link. 


The title of the article remains unchanged and reads “Reparation” as encompassing all types of forms of remedies available under these articles.
* * * * *

The next article to which I draw your attention is article 32 [42].  This article corresponds to article [42, paragraph 4] adopted on first reading and article 37 ter proposed by the Special Rapporteur.  You may recall that article [42, paragraph 4] of the first reading text dealt with the issue that a State that has committed an internationally wrongful act may not invoke the provisions of its internal law as justification for the failure to provide full reparation.  The Special Rapporteur deleted that paragraph in his proposals for revision of that article on the understanding that article 3[4] adopted on second reading dealt with the same issue and covered the point.  In the discussion in the Plenary, it became clear that the issues raised in that paragraph were not adequately covered by article 3 [4].  Article 3 [4] speaks of irrelevance of internal law in the characterization of an act as wrongful and does not address the  issues which are dealt with in Part Two.  Consequently, the Drafting Committee decided to include article 32 [42] now before you.  The Drafting Committee made some drafting changes to the text adopted on first reading in order to adapt it to the new structure of Part Two.  The substance of the text has also been expanded.  The first-reading text dealt with the irrelevance of internal law to the obligation of full reparation.  Here, the article deals with the irrelevance of internal law to compliance with obligations set out in Part Two.  This new and broader formulation is partly due to the new structure for draft articles of Part Two, which considers the assurances, and guarantees of non-repetition as separate from reparation. 

The article is entitled “Irrelevance of internal law.”
* * * * *
As to article 33 [38], on the question of the other consequences of an internationally wrongful act, which corresponds to article [38] adopted on first reading, you may recall that the Special Rapporteur had originally expressed concerns about retaining the provision in the draft articles, but that the Plenary had decided to refer the draft article, as reformulated by the Special Rapporteur, to the Drafting Committee.  The Committee was of the view that it is useful to keep the article because of its two functions:  (1) to preserve the application of rules of customary international law of State responsibility that may not be entirely reflected in the draft articles; and (2) to attempt to preserve some effects of a breach of an international obligation which do not flow from the rules of State responsibility proper, but stem from the law of treaties or other areas of international law.  This, as well as its distinction from the lex specialis principle, will be explained further in the commentary.


The article is entitled “Other consequences of an internationally wrongful act”.
* * * * *
I shall now draw your attention to article 34. 
Article 34 concludes the provisions of Chapter One.  The first paragraph was proposed by the Special Rapporteur in Addendum 4 and referred to the Drafting Committee by the Plenary.  It intends to point out that identifying the States towards which the responsible State’s obligations in Part Two exist depends both on the primary rule establishing the obligation that was breached and on the circumstances of the breach.  For example, pollution of the sea may, according to the circumstances, affect the international community as a whole or else one or more coastal States.

The paragraph simply indicates that the responsible State’s obligations in a given case may exist towards another State, several States or the international community as a whole.  The reference to several States includes the case in which a breach affects all the other parties to a treaty or to a legal regime established under customary law.  For instance, when an obligation can be defined as an “integral” obligation, as may be the case of obligations under a disarmament treaty, the breach by a State necessarily affects all the other parties to the treaty.

When an obligation of reparation exists towards a State, reparation does not necessarily accrue to that State’s benefit.  Thus, for instance, a State’s responsibility for the breach of an obligation under a treaty concerning the protection of human rights may exist towards all the other parties to the treaty, but the individuals concerned should be regarded as the ultimate beneficiaries, and in that sense as the holders of the relevant rights.

Paragraph 2 was proposed by the Special Rapporteur as Article 40 quater and referred by the Plenary to the Drafting Committee.  This paragraph is intended to make it clear that, while Part One applies to all the cases in which a wrongful act may be said to be committed by a State, subject to the exceptions set out in Part Four, Part Two has a more limited scope.  It does not apply when an obligation of reparation arises for a State towards an entity other than a State.

* * * * *
I shall now draw your attention to Chapter II entitled “The forms of reparation” comprising 6 articles.  The first article of this Chapter is article 35[42].  This article corresponds to paragraph 1 of article [42] adopted on first reading and paragraph 2 of the revised text for article 37 bis proposed by the Special Rapporteur.

The Drafting Committee decided to start Chapter II with an introductory article, which simply describes all forms of reparation.  The articles on each form of reparation would then describe the content of that particular form of reparation and the way it applies.  The commentary to this article will also explain that full reparation is not always necessary or possible by means of one form of reparation.  It might require all or some of them, depending on the type and the extent of the injury that has been caused.  In addition, in the view of the Committee, the primary rule may play an important role with regard to the form and the extent of reparation.  This issue should be fully explained in the commentary.   


Since the notion of injury is already defined and referred to in article 31 [42], paragraph 2, the drafting of this article is simplified.  It does not use the term “consequences” but refers to “[f]ull reparation for the injury caused”.
* * * * *

I shall now move on to article 36 [43].  This article deals with restitution and corresponds to article [43] on first reading.  The opening clause of the article is almost identical to that on first reading except that this article like other articles in Chapter II is formulated in terms of the obligation of the State that has committed an internationally wrongful act.  Hence, the opening clause of the article starts with the words that “a State responsible for an internationally wrongful act is under an obligation”.

You may also recall that in the Plenary there were discussions about whether the article should only say that the responsible State is under an obligation to make restitution or should also include the words “to re-establish the situation which existed before the wrongful act was committed”, which already appeared on first reading.  The concern, which was expressed about the retention of the latter words, was that they appeared to state the general policy that applied to full reparation rather than to restitution as one of the forms of reparation.   In view of the fact that both article 31 [42] and article 35 [42] speak of “full reparation”, the words in question should be understood in a narrow sense and as intending only to include cases such as the return of stolen cultural property. The Committee was also aware that the concept of restitution is complex.  For example, there may be restitution by replacement in certain cases or restoration of rights, etc.  These are issues that can more appropriately be discussed in the commentary.  The Committee therefore decided to retain the said words.  

Two other questions arose in the same context.   First, it had been suggested to refer to  “the situation, which would have existed if the wrongful act had not been committed”.  With regard to this suggestion the Drafting Committee saw problems because the quoted words were synonymous with full reparation.  With regard to the second question, namely the time-frame intended for the phrase  “before the wrongful act was committed”, the Committee was of the view that this issue, to some extent, depends on the factual situation and the context of a particular case.  For example, if there was justifiable apprehension that a wrongful taking of property was about to be committed, this may have consequences on the value of the property concerned.  Thus, generally it will be the time of the commission of the wrongful act but under circumstances it could be an earlier time.  These issues will be discussed in the commentary.

The Committee decided to use the term “restitution” instead of  “restitution in kind” which appears to be narrower.

The words “provided and to the extent that restitution” allow for partial restitution.  These words, which also appeared on first reading, make it clear that restitution has priority over compensation, subject to the qualifications set out in the article itself.  

The text of the article adopted on first reading provided for four exceptions to the general rule.  The text before you retains two exceptions.

There was general support for the exception in subparagraph (a), and the Committee retained it.   The Committee was of the view that material impossibility is intended to cover a range of situations including certain situations of legal impossibility, such as cases in which the legitimate rights of third parties would be infringed.  Subpara (a), however, does not intend to deal with conflicting international obligations, as these are outside the scope of this article. These matters will be explained in the commentary.

The Committee deleted the exception of peremptory norms that appeared as subpara (b) on first reading.  In the view of the Committee not only was the contingency that restitution could violate a peremptory norm remote, but also in view of article 21 of Part One on compliance with peremptory norms, it was clear that peremptory norms by their very character override all the other rules in conflict with them.  Moreover, an express mention of peremptory norms with regard to restitution could be taken as implying a contrario that the same exception did not apply in relation to other obligations stated in the draft articles.

Present paragraph (b) corresponds to subpara (c) adopted on first reading with some minor drafting changes such as the deletion of the words “injured State”.  Those words were not felicitous for the following reasons.  First, there may be more than one injured State.  In addition, the evaluation of benefits may have to be made not in connection with the State as such, but with those individuals who may be the ultimate beneficiaries of restitution.  These concerns were met with the shorter expression “benefit deriving from restitution”. 

With regard to the exception under subpara. (d) adopted on first reading, to the effect that restitution should not seriously jeopardize the political independence or economic stability of the responsible State, the Committee was of the view that these cases also were to be regarded as rare, and would anyway be covered by the present subpara (b).

The Committee also discussed the issue of the specific performance orders that could be requested from a court or an arbitral tribunal.  But it concluded that these orders do not fit in the classification of remedies adopted for Part Two of the topic.  The same applies to judicial declarations of rights.  These are essentially procedural remedies that should be referred to in the commentary.
* * * * *


Mr. Chairman,
I will now move on to article 37 [44] which corresponds to article [44] adopted on first reading.  The text which was adopted on first reading also dealt with the question of interest and loss of profit.  You will recall that, based on comments from Governments, the Special Rapporteur suggested to address the question of interest in a separate article and to treat it more extensively because of the importance of the issues involved.   The Drafting Committee followed those suggestions.  Article 37 [44] before you deals with compensation and loss of profit but not with interest.  That issue is covered in article 39.

Like the text adopted on first reading, article 37 [44] comprises two paragraphs. Paragraph 1 sets out the general principle of compensation, while paragraph 2 provides more detail as to what should be compensated.

With regard to paragraph 1, the Committee accepted the suggestion of the Special Rapporteur to recast it in the form of an obligation imposed on the responsible State, as opposed to an entitlement of the injured State, as had been the approach adopted on first reading.  In addition, the Committee replaced the words  “[a] State which has committed an internationally wrongful act” with the words  “[t]he State responsible for an internationally wrongful act” to bring it in line with the previous article. 


Initially, the Committee had considered placing a qualifier in the first paragraph as to whether the damage was “economically” or “financially” assessable or not.  However, it decided that such qualifier was more appropriate in the second paragraph, as a means of indicating what compensation should amount to.  The Committee thus opted for a more general reference to “damage caused thereby” which seemed to read better while still maintaining the causal link between the act and the damage.

You will also note that the Committee, following the suggestion by the Special Rapporteur, has changed the words “if and to the extent that the damage is not made good by restitution in kind” adopted on first reading with the words “insofar as such damage is not made good by restitution”.  The effect, however, remains the same.  Restitution in full may not always be possible; moreover, even in cases in which restitution in full is possible, only partial restitution may be agreed by the States concerned or else may have been opted by the injured State, when the latter State is entitled to make such an election.  The reference to “restitution in kind” at the end of the paragraph, as adopted on first reading, was shortened to “restitution” as a necessary consequence of the Committee’s decision on the phrasing in article 36 [43].

As in the case of first reading, this article does not address the question of a plurality of injured States which may have different attitudes towards restitution.  This issue could be addressed in the context of the commentary on article 47.
Paragraph 2 was the subject of some debate in the Committee.  If you recall, the Special Rapporteur had initially proposed a shorter version for this article, which was the equivalent of the current paragraph 1, without a paragraph 2 detailing what form compensation should take.  However, the Committee took the view that the debate in the Plenary had demonstrated support for the approach of the draft article as adopted on first reading, in which such a description existed.  The Committee,  therefore,  attempted to improve on the text of paragraph 2, as adopted on first reading. 


In the context of paragraph 2, aside from the question of interest, two other issues were considered: the qualification of the concept of damage or injury and the inclusion of a reference to loss of profits.


In the view of the Committee, the distinction between damage or injury covered under compensation, and damage or injury referred to under satisfaction, on first reading as well as in the proposed text by the Special Rapporteur, did not seem entirely accurate or helpful.  The concept of  “moral damage” suffered by a State was to some extent elusive.  Furthermore, taking into account the broad definition of the term “injury” already included in paragraph 2 of article 31 [42] on reparation, the Drafting Committee found it more useful to differentiate between damage or injury relevant for the purposes of compensation and damage or injury relevant for the purposes of satisfaction by a more categorical criterion avoiding overlap between compensation and satisfaction. 

On this approach, the main distinction that arose between articles 37 [44] on compensation and 38 [45] on satisfaction related to whether the damage in question was capable of being assessed in financial terms. The Committee settled for a formulation that qualified damage or injury, as conceived in article 37 [44], as that which is susceptible to financial assessment, as opposed to that arising in the context of satisfaction, which is not susceptible to assessment in financial terms.  I shall discuss this development further in the context of satisfaction when I get to article 38 [45].

As to the drafting, the Committee noted that the first-reading text, which had made reference to “economically assessable” damage, had not been disapproved by Governments.  However, after some discussion, the Committee decided on “financially assessable”, as being more accurate. 


Turning to the question of loss of profits, and following suggestions made in the Plenary, the Committee agreed to retain a reference to loss of profits in paragraph 2.  The Committee agreed that requiring loss of profits was not always required for full reparation.  This partly depended on the contents of the primary rule which set the obligation that had been breached.  The Drafting Committee considered the practice of tribunals which have approached the granting of compensation for loss of profits with circumspection.  This basic idea was expressed with the words “as appropriate” used in the first-reading text.  The Committee attempted to provide a less vague criterion which would limit speculative claims.  The word “definite” was considered as not being sufficiently accurate as a qualifier of loss of profits, which was not yet ascertained.  Other formulations were considered, including “demonstrable”, “proven” and “certain”.  Finally, the Committee settled for “established”.  The commentary will elaborate on this issue and will explain that there are situations where loss of profits are covered and others where they are not.

 
The title of the article remains the same and reads “compensation”.

* * * * *

Mr. Chairman, 

Article 38 [45] before you deals with the last form of reparation, satisfaction and corresponds to article [45] adopted on first reading.  You will recall that we had an extensive debate on this article in the Plenary.  At the end, it was agreed that we will have an article on satisfaction but with certain understandings.  The Drafting Committee took the comments in the Plenary carefully into account and itself had an extensive discussion on this article.  

The Drafting Committee agreed that satisfaction is not a common form of reparation.  In most cases, if injury caused by an internationally wrongful act of a State may be fully repaired by restitution or compensation, there is no place for satisfaction.  The Committee was also of the view that satisfaction may only be granted for non-financially assessable injury caused to the State.  Furthermore, the Committee agreed that, taking into account some practices of the past where unreasonable forms of satisfaction were demanded, some limitations to satisfaction had to be established. With these understandings, the Committee drafted article 38 [45] now before you.

The article consists of three paragraphs.  Paragraph 1 addresses the legal character of satisfaction, and the injury for which it may be granted.  You will recall that several members of the Commission had difficulty with the use in the proposal by the Special Rapporteur of the verb “offer” before satisfaction, because it appeared to them to undermine the legal character of the obligation to provide satisfaction.  To remedy that, the Drafting Committee redrafted paragraph 1 to read: “The State responsible for an internationally wrongful act is under an obligation to give satisfaction…”. The new wording aligned the opening clause to the previous articles of this Chapter. 

Paragraph 1 underscores two of the issues I just explained: first, the type of injury for which satisfaction may be granted; and second, the rather exceptional character of satisfaction.  Both of these issues are addressed in the last words of the paragraph which reads “injury caused by that act insofar as it [the injury] cannot be made good by restitution or compensation”.  Satisfaction is the remedy for those injuries not financially assessable which amount to an affront to the State.  They are frequently of a symbolic character. 

Paragraph 2 describes the modalities of satisfaction and basically corresponds to paragraph 2 of the article adopted on first reading and the Special Rapporteur’s proposed revised paragraphs 2 and 3.  Taking into account the comments made in the Plenary, the Drafting Committee was of the view that the text on first reading as well as the Special Rapporteur’s text were unnecessarily detailed in listing types of satisfaction that may be granted.  While it seemed useful to give examples of the types of satisfaction that may be granted, it was unnecessary to make an extensive list.  The paragraph now before you provides that “satisfaction may consist in an acknowledgement of the breach, an expression of regret, a formal apology or another appropriate modality”.  The last three words “another appropriate modality” indicate the non-exhaustive character of the list.  They also intend to point out that the appropriate modality of satisfaction may depend on the circumstances of the breach.  There was some discussion in the Plenary and then in the Drafting Committee on the question of whether Article 38 [45] should refer, among the modalities of satisfaction, to disciplinary or penal action relating to the individuals whose conduct caused the internationally wrongful act.  Given the divergent views on this issue and also the fact that paragraph 2 does not intend to provide an exhaustive list, the Committee decided not to mention disciplinary or penal action in the text.  The commentary will give the appropriate explanation.

Consistent with the comments in the Plenary, you will also note that the list does not include any punitive damages.  The possibility of punitive damages was alluded to in paragraph 2 (c) of the text adopted on first reading and was again discussed in relation to the Special Rapporteur’s proposal concerning a particular category of breaches in article 41.  The Committee, however, followed the general view in the Plenary and deleted any reference to punitive damages.

Paragraph 3 corresponds to paragraph 3 of the article adopted on first reading and is based on the text proposed by the Special Rapporteur.  This paragraph describes the limitation on satisfaction, in the light of past abuses incompatible with sovereign equality of States, by setting out two criteria.  First, the proportionality of satisfaction to the injury and second, the requirement that satisfaction should not be humiliating to the responsible State.  The Drafting Committee was aware that the requirement of proportionality is not specific to satisfaction.  However, proportionality could not be regarded as a general criterion applied in the same way to different situations. The Committee found it useful to state this criterion here as a way of emphasizing its importance to satisfaction.
* * * * *
I shall now draw your attention to article 39 on interest which corresponds to article 45 bis proposed by the Special Rapporteur.  There was no separate article in the text of first reading in which a reference to interest was made only in article [44, paragraph 2].  You will recall that a number of Governments suggested the inclusion of a specific provision and that the Special Rapporteur made a proposal to that effect.  It was clear in the debate in the Plenary that interest is not an autonomous form of reparation, nor is it necessarily part of compensation in every case; however, interest may be required in order to provide full reparation.  This is the reason for using the word “principal sum” in the text, which is distinct from “compensation”.  The text proposed by the Drafting Committee is based on the Special Rapporteur’s proposal with some drafting changes.  

The language of paragraph 1 is flexible when it says “interest… shall be payable when necessary in order to ensure full reparation”.  This wording is intended to avoid the understanding that the payment of interest is automatic.  This approach is also compatible with the tradition of various legal systems as well as the practice of international tribunals.

Paragraph 2 indicates the date from which the interest is to be calculated.  This  is the date when the principal sum should have been paid. The interest runs until the date the obligation to pay is fulfilled.

This article does not, as such, deal with post-judgement interest, but is concerned with interest that goes to make up the amount that a court or tribunal should award.  The commentary will make it clear that interest cannot be cumulated with compensation for loss of profit if the injured State would thereby obtain a double recovery.

The article is entitled “Interest”.
* * * * *

Article 40[42] essentially deals with contributory negligence.  This issue was addressed in article [42, paragraph 2] adopted on first reading.  The Special Rapporteur felt that the issue was of sufficient importance to be treated in a separate article for which he proposed a text as article 46 bis.  This article does not deal with mitigation of responsibility.  It assumes that responsibility has arisen. 

The text of this article now before you is based on subpara. (a) of the Special Rapporteur’s proposal which relied, in turn, on the text adopted on first reading.  It comprises a single paragraph which provides that “In determination of reparation, account shall be taken of the contribution to the damage by wilful or negligent action or omission of the injured State or any person or entity in relation to whom reparation is sought.”  Under this article, as was under the text adopted on first reading, not any action or omission is relevant, but only those that are wilful or negligent.  Again as in the text on first reading, negligent action or omission may be that of the injured State or of any person or entity in relation to whom reparation is sought.    I draw your attention to the last words which read “in relation to whom reparation is sought”.  This differs from the text adopted on first reading and the Special Rapporteur’s proposal, which both read “on whose behalf the claim is brought”.  The reference to a claim appeared for the first time in this article.  It seemed to the Committee out of place in Chapter II.

The article is flexible.  You will note that the word “negligent” is not qualified by any adjective such as “gross” which was suggested in the Plenary.  In the view of the Drafting Committee, account should be taken of any negligence even if it has not reached the level of being gross.  The relevance of negligence to reparation depends on the degree to which it has contributed to the damage and on the factual circumstances of each case.  These are matters that can more appropriately be explained in the commentary.  The words “account shall be taken of” means that the article deals with factors that are capable of reducing reparation.  

Subpara. (b) of the proposal by the Special Rapporteur is deleted because, in view of the Committee, it is not certain that an obligation to mitigate damages exists in international law.  The subparagraph, if maintained, would have created the impression of the existence of such an obligation.  The Drafting Committee, therefore, decided to delete the subparagraph and explain in the commentary that if there are any measures that an injured State could take to mitigate damages, it should take them, and that its failure to do so in appropriate cases may be taken into account in the determination of reparation.

The article is entitled “contribution to the damage”.
* * * * *

I shall now draw your attention to Chapter III of Part Two entitled “Serious breaches of essential obligations to the international community”.  This Chapter comprises two articles.  

You will recall that the first-reading draft had dealt with what were called international crimes.  You will also recall that this issue proved controversial both in the Commission and among Governments.  The views were divided as to the basic question of whether a distinction between two types of breaches of international obligations was justified.  The Special Rapporteur suggested to move away from that approach and instead concentrate on obligations towards the international community as a whole and on the consequences that their serious breach would entail.  Following that approach, he then made proposals which were considered by the Commission.  These included the deletion of Article 19 of the first-reading articles and a new article which dealt with the consequences of breaches of obligations towards the international community as a whole.   These consequences corresponded in large  part to those envisaged in the first-reading articles for international crimes.  Nevertheless, the Special Rapporteur’s proposals could not remove all the difficulties that supporters as well as opponents of the concept of international crimes had expressed, sometimes passionately.  Taking into account the comments in the Plenary and the division on this issue, the Drafting Committee basically followed the Special Rapporteur’s approach.  References to international crimes of State were removed but some special consequences were identified for the case of serious breaches of obligations towards the international community as a whole.   This seemed to be the middle ground on which one could hope to reach consensus.  However, some members of the Committee expressed reservations, especially with regard to Article 42, paragraph 1.


The first article to which I draw your attention is article 41.  This article corresponds to article 51 proposed by the Special Rapporteur.  It provides that this Chapter applies to State responsibility for serious breaches of obligations owed to the international community as a whole and essential for the protection of its fundamental interests.  There are three conditions.  First, obligations must be owed to the international community as a whole.   Second, obligations must be essential for the protection of the fundamental interest of the international community as a whole.  Finally, breaches must be serious.  Admittedly, these criteria are general and not very precise.  However, they are intended to provide general guidelines indicating the overall quality of the obligations and breaches that this chapter is concerned with. 


In an attempt to clarify further the notion of “serious” breach, paragraph 2 of this article provides two criteria.  First, the breach involves “a gross or systematic” failure by the responsible State to fulfil the obligation.  Second, such a breach would “[risk] substantial harm to the fundamental interests protected thereby”; these are the fundamental interests of the international community as a whole mentioned in paragraph 1.  The word “gross” emphasizes the quality and severity of the failure of the responsible State.  This is a criterion that moves beyond simple negligence.  The word “systematic” also emphasizes the quality of the failure of the responsible State, emphasizing the repetitiveness of the failure.  Clearly, the paragraph does not intend to cover minor, trivial, incidental or doubtful breaches.  In addition, the consequences of such failure is “risking substantial harm”.  The Committee considered the word “irreversible” harm proposed by the Special Rapporteur, but found it not always adequate.  For example, in case of aggression, the situation may be called reversible if the aggressor withdraws.  You will recall that the Special Rapporteur had also proposed the term “manifest breach”.  The Committee could not agree with that qualification out of concern that it would exclude those serious violations, which were done in a subtle way precluding their characterization as  “manifest”.  Of course, the fact of the breach and its characterisation as “serious” must be established in the circumstances of the case, but this is true of any case of State responsibility. 


The article is entitled “Application of this Chapter”.
* * * * *

The second and last article of this Chapter is article 42[51, 53].  This article corresponds to articles [51] and [53] adopted on first reading.   It is based on the proposal by the Special Rapporteur, which appeared as article 52.  It addresses in a more simplified fashion the consequences of the serious breaches mentioned in the previous article. The article now before you has three paragraphs.  


Paragraph 1 provides that such serious violations may involve, for the responsible State, damages reflecting the “gravity of the breach”.  The Committee discussed this paragraph at length.  You will recall that during the Plenary discussion, the view was held that there should be no punitive damages even for the breach of obligations in question.  The Drafting Committee took that view into account.  Different opinions were expressed as to whether in fact damages reflecting the “gravity of the breach” were the same as “punitive damages”.  In fact the latter damages were exceptional in practice, and often subject to special regimes.  However, there may be situations in which the gravity of the breach calls for heavy financial consequences.  The word may is intended to convey this understanding. The paragraph is intended to leave open the question whether damages reflecting the gravity of the breach are additional to those that are owed by the responsible State under article 37 [44].


Paragraph 2 deals with the obligations for other States.  These obligations are designed to provide further negative consequences for the responsible State.  You will recall that during the Plenary debate it became clear that, taking into account the nature of the obligations breached and the collective interest of the international community, an important consequence relates to what other States are required to do.   Some of the obligations identified here may also apply with regard to other wrongful acts.  The commentary will elaborate on this issue.  The enumeration of such obligations for third States here is intended to emphasize their particular importance with regard to this special category of breaches.  

Under subparagraph 2(a), other States shall not recognize as “lawful” the situation created by the breach.  The commentary will explain that the question of recognition is closely connected with, but different from, that of  “validity”.  

Subparagraph 2(b) is a logical consequence of subparagraph 2(a) and provides that other States shall not render aid or assistance to the responsible State in maintaining the situation created by the breach.  Rendering aid or assistance implies the taking of  positive acts.  However, it does not necessarily imply responsibility for the wrongful act under article 16 [27].  The words “situation so created” are a reference to the specific situation created as the result of the wrongful act.  The commentary will elaborate on these issues.

Subparagraph 2 (c) requires cooperation of other States to bring the breach to an end.  This requirement is, however, qualified by the words “as far as possible” in order to take into account circumstances such as legal obligations binding some States that may prevent them from cooperating, such as some obligations under the law of neutrality.  

Paragraph 3 is a without prejudice clause.  It says that Chapter III is without prejudice first to the consequences of Chapter II (the forms of reparation), and second to such other consequences which may arise under international law.  These consequences may occur with regard either to all serious breaches of the obligations towards the international community as a whole or to the breaches of some of these obligations.  You will recall that the proposed text by the Special Rapporteur had referred to “penal” or other consequences.   The Drafting Committee deleted those words because they were unnecessary in the text of the article.  The commentary could elaborate on it.  This paragraph is simply a recognition that the law in this area is developing, and is not prejudiced by these articles.  In addition, a provision is proposed in Part Four dealing with individual responsibility, including penal responsibility: I shall refer to this in due course.

Article 42 [51, 53] is entitled “Consequences of serious breaches of obligations to the international community as a whole”.
* * * * *

I draw your attention to Part Two bis “The implementation of State responsibility”.   Chapter I of this Part deals with “Invocation of the State responsibility of a State" and comprises 7 articles.

I shall first draw your attention to the question of definition of  “injured State”.  You will recall that the Commission held an extensive discussion on article 40 bis as proposed by the Special Rapporteur.  That article was a reformulation of article [40] on the definition of injured State as adopted on first reading.  The difficulty with the text as adopted on first reading was that the definition of injured State was very wide and partly inconsistent.  Many States could claim to have been injured and therefore be entitled to claim the whole range of remedies available under the articles.  Some Governments underlined that problem in their comments.  The Special Rapporteur's redraft made an attempt to differentiate between States that suffer “injury” and those that have only “legal interests”.  That proposal, in the view of a number of members of the Commission, was not fully successful in making the distinction sufficiently clear and also posed other difficulties.  The use of the terms "injured" States and States having a "legal interest" was not satisfactory since injured States also have legal interests.  However, the idea of distinguishing between different categories of States towards which a wrongful act was committed and which were entitled to specific remedies was generally considered appropriate.  While agreeing on the Special Rapporteur’s approach, some members of the Commission made written proposals in an attempt to provide alternative ways of tracing the distinction.

The Drafting Committee, taking into account the comments and proposals, was of the view that any approach to providing a definition of injured States should take into account the various types of wrongful acts that could occur and adversely affect States.  All the affected States may be entitled to invoke responsibility.  However, the position of the first category of States in terms of the types of legal consequences to which they are entitled should be differentiated from the second category of States.

You will also recall that the Special Rapporteur had addressed the question of injured entities other than States in paragraph 3 of his proposal.  That paragraph was a "without prejudice clause" excluding entities other than States from the scope of the draft articles.  The Commission supported that paragraph in view of the difficulty to address these complex issues which were not dealt with in the first-reading articles. 

The Drafting Committee agreed with the general tendency in the Plenary that too many important and difficult issues were addressed in a single article.  The Committee agreed that it would be better to divide the issues and deal with them individually in separate articles.  As a result, you have now before you two articles one at the beginning and the other at the end of this Chapter.  I would, however, like to introduce them together.  They are articles 43 [40] and 49.  Moreover, the “without prejudice clause” in Article 34, para. 2, sets aside from the scope of these articles the question of injured entities other than States. Articles 43 [40] and 49 deal with the two categories of States that may be affected by an internationally wrongful act.

In the view of the Drafting Committee, the identification of an injured State in any particular case depends, to some extent, on the primary rules and on the factual circumstances of the case.  In the context of the secondary rules what can be done usefully is to identify the categories of injured States and their entitlement to invoke responsibility and specific remedies.

You will note that the Drafting Committee avoided the term "legal interest" used in earlier texts in order not to cause terminological problems between the terms "injured State" and "State having a legal interest".  Since all injured States also have legal interests these are not distinct categories.  The Drafting Committee also avoided the use of the term "obligations erga omnes", preferring the term “obligations towards the international community as a whole”. 

In addition, you will note that both articles 43 and 49 are couched in terms of right or entitlement of the injured State to invoke the responsibility of the wrongdoing State.

The opening clause of article 43 [40] speaks of a State invoking responsibility “as an injured State".  This designation is used in order to make a distinction between this article and article 49, which deals with the other category of States that are also entitled to invoke responsibility of a wrongdoing State.  

Both articles 43 [40] and 49 are drafted in the singular, but they do not preclude the possibility that there may be more than one injured State.  After this general introduction, let me introduce the articles separately.   

Article 43 [40] deals with injured States in the narrow sense of the term.  Subparagraph (a) considers the breach of an obligation in a bilateral relationship.  Conceptually, this category of injured States is the easiest to identify.  The most common examples are breaches of obligations under a bilateral treaty or under a multilateral treaty that gives rise to a bundle of bilateral relations.

The problem of identification arises with respect to wrongful acts in a multilateral relationship, whether obligations are based on treaties or on customary law.  In a multilateral relationship, the wrongful act may specifically affect one or more of the States to which the obligation is owed.  These States could then be considered as having been specially affected by the wrongful act.  Other States belonging to the same multilateral relationship may also be concerned about the  performance of the obligation.

You will note that subparagraph (b) takes into account the obligations owed to a number of States or to the international community as a whole. 

The words "obligation … owed to a group of States including that State" are used to signify that the obligation is owed to the group, also in a given circumstance, that is to say, having regard to the circumstances of the case.  This is consistent with what I have already said about new article 34. 

Subparagraph (b) first deals with an obligation the breach of which in a multilateral relationship specially affects one or more States belonging to the group of States to whom that obligation is owed.  The word "specially" in (i) is used to emphasize the special adverse effect of the wrongful act on the injured State.  One can think of a number of examples that could fall in this category.  In the case of aggression one can make a distinction between the State which was the object of aggression on the one hand and other States in terms of their interest in, and entitlement to, the maintenance of international public order on the other.  The differences in effects will also distinguish these States in terms of what they are entitled to claim from the responsible State.  For a State in the category under article 43 [40], paragraph (b)(i) there must be a special adverse effect that sets this State apart from all the other States which are also affected by the wrongful act.  The Drafting Committee considered alternatives to the word "specially", such as "directly", "particularly", "necessarily", but believed that the word "specially" was more accurate.   The latter word was also held to be preferable because it was used in article 60, paragraph 2 (b) of the Vienna Convention on the Law of Treaties, although in that text the word arguably refers also to the case of the breach of an obligation under a multilateral treaty that concerns only one State. 

The verb "affect" in subparagraphs (i) and (ii) is intended to imply that there are adverse and negative effects. This understanding will be explained in the commentary.

Subparagraph (b) also deals with the obligations in a multilateral relationship that have been called  "integral" obligations, because the breach of one of these obligations would affect the enjoyment of the rights or the performance of the obligations of all the States belonging to the relevant group.  All the States to which the obligation is owed become, as it were, specially affected.  In subparagraph (b) (ii), exceptionally, we have the case where every State is affected because every State is complying with its obligations only on the assumption of similar performance by other States.  A disarmament treaty may fall in this category.  Subparagraph (b) (ii) is concerned with a breach that adversely affects the enjoyment of  "rights or the performance of the obligations" of all the States concerned.  This wording is taken from article 41(1)(b)(i) of the Vienna Convention on the Law of Treaties.  The commentary will explain the special character of integral obligations, the breach of which could affect the enjoyment of rights or the performance of obligations of the members of the group.   The words “States concerned” clearly refer to the group of States towards which the “integral” obligation is due.  

Article 43 [40] is entitled "injured States".  
*****


The title of article 49 is "Invocation of responsibility by States other than the injured State".  As I explained earlier, this is intended to make a distinction with the category of States covered in article 43 [40] and, also, to avoid references to "legal interest" or "injury" which would cause conceptual and drafting difficulties.


Article 49 incorporates the notion of collective interest.  Articles 43 [40], paragraph (b)(i) and 49, paragraph 1, may refer to the same wrongful act which affects in a different way different categories of States.  Article 43 [40] deals with an injured State, as it were, in its individual capacity, while article 49, paragraph 1 deals with a State which is affected in its capacity as a member of a group of States to which the obligation is owed or a member of the international community.


Subparagraph 1(a) of article 49 deals with situations where the obligation breached is owed to a group of States including that State and the obligation is established for the protection of a collective interest.  As in article 43[40], subparagraph (b), the words "obligation … owed to a group of States including that State" are used to signify that also in a specific case the obligation is owed to all the States members of the group.   Hence, the obligation breached under subparagraph 1(a) must meet two criteria: first, the obligation was owed to the group; and second, the obligation was for the protection of a collective interest.  


Subparagraph 1 (b) deals with a breach of an obligation owed to the international community as a whole.


I shall introduce paragraphs 2 and 3 of this article later after having introduced the articles of this Chapter.  
* * * * *


The next article of this Chapter is article 44 which corresponds to article 46 ter proposed by the Special Rapporteur and dealt with some substantial and procedural issues in invocation of responsibility by an injured State, such as the election of the form of reparation and the admissibility of claims.  These issues were not addressed fully in the first-reading draft.   The general view in the Plenary debate was that because of the importance of these issues, they should be addressed in separate articles.  The Drafting Committee therefore divided the proposal of the Special Rapporteur for article 46 ter in two.  The first now before you as article 44 is based on paragraph 1 of article 46 ter proposed by the Special Rapporteur and consists of two paragraphs.


Paragraph 1 requires an injured State which invokes the responsibility of another State to give notice of its claim to that State.  By injured State here we are referring to those States defined in article 43 [40].  You will recall that one of the issues raised in the Plenary was the relationship between the notice given by the injured State with the obligation to provide reparation.  Concerns were expressed that the requirement of giving notice, especially in writing, would put an undue burden on the injured State.  However, in the view of the Drafting Committee, in the normal circumstances, when a State wants to invoke the responsibility of another State it shall give notice to that State.  The notice that the injured State is to give need not be in writing nor is it a condition for the obligation to provide reparation which immediately arises when the wrongful act is committed.  The commentary will elaborate on these issues.


The requirements in paragraph 2 are optional.  It is left to the discretion of the injured State whether to comply with them or not.


Paragraph 2(a) provides that the injured State may indicate to the responsible State the conduct that it should take in order to cease the wrongful act.  This is not, of course, binding on the responsible State.  The injured State can only require the responsible State to comply with its primary obligation.  But it would be helpful to the responsible State to know what would satisfy the injured State because that may facilitate the resolution of the dispute.  

Paragraph 2(b), however, deals with the question of election of the form of reparation.  You will recall that the views on this issue were divided.  While some members supported the right of election, others were not so sure and were of the opinion that the right of election is not absolute.  In the view of the Drafting Committee, the article should not set forth the right of election in an absolute form.  This subparagraph rather provides guidance to the injured State as to what sort of information it should put in the notice or in a subsequent communication.

The article is entitled “invocation of responsibility by an injured State”.
* * * * *

I shall now turn to article 45[22].  This article corresponds to paragraph 2 of article 46 ter proposed by the Special Rapporteur and essentially deals with the requirements of nationality of claims and exhaustion of local remedies.  The latter issue was addressed in article [22] adopted on first reading.  In the new structure it is considered with regard to the admissibility of claims, which is distinguishable from judicial admissibility.   The draft does not exclude that in some cases a wrongful act only occurs when local remedies are exhausted.

The article provides that the responsibility of a State may not be invoked under (a) and (b).

Subparagraph (a) provides that a claim has to be brought in accordance with any applicable rule relating to the nationality of the claim.  The paragraph does not attempt to identify the rules applicable to nationality of claims.  These will be considered in the study on diplomatic protection which the Commission is undertaking with Mr. John Dugard as Special Rapporteur.

Subparagraph (b) is based on the text proposed by the Special Rapporteur with some minor redrafting to make it clearer.  It provides that when the claim is one to which the rule of exhaustion of local remedies applies, the claim is inadmissible if any available and effective local remedy has not been exhausted.  The paragraph is flexible to take account of all situations.  It uses a conditional language because the local remedies rule only applies to certain types of claims.  It also provides that only local remedies that are “available and effective” have to be exhausted.  The words “available and effective” will be elaborated in the commentary.  Again, the issue of exhaustion of local remedies will be considered by the Commission in the context of diplomatic protection, although this condition of admissibility arguably has a wider scope.

The article is entitled “Admissibility of claims”.
* * * * *

The next article to which I shall draw your attention is article 46 which corresponds to article 46 quater proposed by the Special Rapporteur.   This article, which deals with loss of the right to invoke responsibility, did not exist in first reading.  It addresses two issues: the waiver of the claim and the lack of notice to the responsible State which could cause prejudice to that State.

The text before you is a reformulation of the text proposed by the Special Rapporteur.  Paragraph (a) deals with the question of waiver of the claim.  A waiver is only effective if it is given validly and in an unequivocal manner.  You may recall that, in the text proposed by the Special Rapporteur, settlement was also included as one of the grounds for the loss of right to invoke responsibility.  Taking into account the views expressed in the Plenary, the Drafting Committee agreed that settlement did not fit here as a ground for the loss of right to invoke responsibility.  When a dispute between the parties is settled, there is an agreement which modifies the legal situation.  If necessary, that issue should be addressed in the commentary.  The commentary will also dwell on the conditions of validity of a waiver.


Paragraph (b) deals with unreasonable delay which amounts to prejudice.  You will recall that this paragraph was discussed extensively in the Plenary.  Some members of the Commission opposed this paragraph since in their view it appeared to state a general rule on limitation of claims that would certainly not apply in all cases.  Other members favoured the retention of a modified form of the paragraph which builds on the notion of prejudice to the responsible State.  The Drafting Committee agreed with the latter view and redrafted the article in a way that avoids addressing the issue of limitation of claims.  The Committee put the emphasis on the conduct of the State which could include, where applicable, unreasonable delay, as determining criteria for lapse of the claim.  This drafting is closer to the text of article 45 (b) of the Vienna Convention on the Law of Treaties.  The commentary will deal with the questions of delay more generally and with the proposition that delay as such is not a basis for the loss of rights.  The commentary will further elaborate on the fact that paragraphs (a) and (b) may apply to part of a claim as well as to the whole of it.


The article is entitled “Loss of the right to invoke responsibility”.
* * * * *


The next article to which I draw your attention is article 47.  This article is based on the Special Rapporteur’s proposal for article 46 quinquies with some drafting changes.  It deals with the question of plurality of injured States, a matter which was not adequately addressed in the first reading.  It sets forth the principle that where there are several injured States, each of them may separately invoke the responsibility for the wrongful act.  The word “separately” which was inserted by the Committee makes this point clear.  You will note that the Drafting Committee changed the Special Rapporteur’s words “two or more States” to “several States”.  The article does not deal with the problem, which was considered of limited practical importance, of the case in which injured States take different attitudes with regard to forms of reparation.  These cases, if they arise, are likely to present special features and to be significantly affected by the content of the obligation breached.
* * * * *

I shall now draw your attention to article 48 which deals with plurality of responsible States.  The text before you is based on the proposal by the Special Rapporteur as article 46 sexies with some drafting changes.  The article consists of two paragraphs.  Paragraph 1 provides that where several States are responsible for the same wrongful act, the responsibility of each State may be invoked in relation to that act. 

Paragraph 2 provides two safeguards.  First, it addresses the question of double recovery by the State.  It provides that the injured State may not recover, by way of compensation, more than the damage suffered. The principle is designed to protect the responsible State, whose obligation to compensate is limited by the damage suffered.   The issue was raised that whether by “way of compensation” should not be replaced by “way of reparation”.  The Drafting Committee took the view that under the normal circumstances the prohibition of double recovery, which is a well-established rule frequently applied by tribunals, deals with monetary forms of reparation.  The Drafting Committee also deleted the reference to “person or entity” in addition to State as not having the right of double recovery, as Part Two of the draft articles only deal with the responsibility of States towards other States.   It will be explained in the commentary that exclusion of double recovery applies in general, no matter who recovers.

Secondly, it is stated that paragraph 1 is without prejudice to any right of recourse towards the other responsible States.  This is just a reminder that these articles do not address the question of contribution among several States which are responsible for the same wrongful act.


You will recall that in the text proposed by the Special Rapporteur there was a subparagraph 2(b)(i) which dealt with the admissibility of proceedings.  The prevailing view in the Commission was that this issue should not be addressed in Part Two bis because it should be regarded as being outside of the scope of this draft.  The Drafting Committee agreed with this view and deleted that subparagraph.  The issue could, however, be addressed in the commentary.
* * * * *


Paragraph 1 of article 49, which concerns “invocation of responsibility by States other than the injured State” has been already examined when highlighting the distinction between this category of States and the category of “injured States”.  I shall now introduce paragraphs 2 and 3 of this article.


Following the Special Rapporteur’s proposal and taking into account the views expressed in the Plenary, the Drafting Committee held that any State in this category was entitled to request cessation of the wrongful act and when necessary assurances and guarantees of non-repetition.  In addition, the Committee concluded that any State in the same category should also be entitled to claim from the responsible State reparation in accordance with the provisions of Chapter II of Part Two.  While the Special Rapporteur had envisaged that only restitution could be claimed, the Committee considered that States within this category should be entitled to seek also other forms of reparation.  This would ensure that there were States entitled to claim in all cases of breach of obligations towards the international community as a whole.  However, a claim could be made only in the interest of an injured State or of other beneficiaries of the obligation breached. 


Paragraph 3 simply provides that the same conditions and limitations that apply to invocation of responsibility by an injured State also apply to a State belonging to the other category.  
* * * * *


I shall now draw your attention to Chapter II of Part Two bis.  This Chapter is entitled “Countermeasures” and deals with the purpose and conditions under which countermeasures may be taken as well as limitations to these measures.  The Chapter comprises six articles.  The articles of this Chapter were subject to lengthy comments by governments and discussions in the Commission especially because the first-reading articles would indirectly have submitted disputes relating to State responsibility to compulsory settlement when countermeasures were taken.  As I recalled, when introducing article 23[30], countermeasures are very controversial.  The efforts of the Special Rapporteur and then of the Drafting Committee have been to maintain a balance between the divergent views by designing an operational system secured by conditions and limitations intended to maintain countermeasures within generally acceptable bounds.

The first article of the Chapter is article 50 [47], entitled “Objects and limits of countermeasures”.   This article defines the purpose of countermeasures and operates as a condition on article 23 [30] that I introduced earlier.  It corresponds to article [47] adopted on first reading.  This article consists of three paragraphs.

Paragraph 1 sets out the purpose of countermeasures; that is “in order to induce … [the wrongdoing State] to comply with its obligations under Part Two”.  Consequently, countermeasures shall not have a punitive purpose.  Paragraph 1 also sets out the first condition for taking countermeasures.  It requires that the responsible State should have failed to comply with its obligations under Part Two. 

The opening clause of paragraph 1 begins with wording which is appropriate for indicating limitations on the use of countermeasures.  It reads that an injured State “may only take countermeasures” for the said purpose.  This opening clause intends to indicate also the exceptional character of the countermeasures.

You will recall that some members of the Commission during the Plenary discussion suggested the addition of some form of qualifier to the wrongful act to the effect that a State had “manifestly” committed the wrongful act, or that it was “established” that a State had committed a wrongful act in order to limit unjustifiable use of countermeasures.  The Drafting Committee discussed this matter at length and finally reached the conclusion that it was better not to place any qualifier in paragraph 1.  The word “manifest” referred to a subjective test; moreover, it introduced a distinction among wrongful acts that did not appear to be warranted. The problem with the inclusion of the words “it is established” that a State had committed a wrongful act was that it linked the paragraph to some kind of procedure which would have established the wrongful character of the act and such a requirement could not gather consensus.  It also lends itself to a contrario interpretation, whereas State responsibility always has to be established having regard to the facts and the international obligation concerned.  Paragraph 1 is a declaratory statement and is drafted on the basis of an objective criterion, meaning that countermeasures may be taken when in fact there has been a wrongful act.  It is clear that a State taking countermeasures acts at its peril, if its view of the question of wrongfulness turns out not to be well founded.

Paragraph 2 sets out the legal nature of countermeasures and its bilateral character.  In accordance with this paragraph countermeasures are limited to “suspension of performance” of one or more international obligations of the injured State “towards” the responsible State.  The bilateral character of countermeasures, as in the text of article 23 [30], addresses the concerns that some members had about emphasizing that countermeasures should not target third States.  The words “suspension of performance” of the obligation include both acts and omissions.  The word “suspension” is also intended to emphasize the temporary nature of countermeasures.  These issues will be explained in the commentary.  The commentary will further explain that countermeasures are not retortions and hence that the limitations and conditions for taking countermeasures do not apply to retortions.

Paragraph 3 is inspired by article 72 (2) of the Vienna Convention on the Law of Treaties which provides that when a State suspends a treaty it must not, during the suspension, do anything to preclude the treaty from being brought back into force.  This is in the direction of what was called, by some members of the Commission in Plenary debate,  “reversibility” of countermeasures.  The Drafting Committee did not agree that all countermeasures are or ought to be reversible within the strict meaning of the word: that would have been an unreasonable limitation.  Consequences of countermeasures as they are taken may not always be reversible.  Sometimes countermeasures may cause collateral damage that cannot be reversed, even after lifting the countermeasures, while it may be possible to resume compliance with the underlying obligation.  For example, as a collateral damage of suspension of a trade agreement, a company in the target State may go bankrupt.  This effect, however, does not preclude the resumption of the trade agreement between the two States after the suspension of countermeasures.

The phrase “as far as possible” in paragraph 3 indicates that if the injured State had a choice of a number of lawful and effective countermeasures, it should select the one which does not prevent the resumption of performance of the “obligations in question”.  The words “obligations in question” are the obligations that were suspended as the result of countermeasures.     

* * * * *


The next article to which I wish to draw you attention is article 51[50] entitled “Obligations not subject to countermeasures”.  It corresponds to article [50] on prohibited countermeasures adopted on first reading.  You will recall that the Special Rapporteur’s proposal had divided the issues involved in prohibited countermeasures in two articles: 47 bis and 50.  In Plenary debate many members preferred that the two articles be merged since the issues that they addressed were closely linked.


Article 51[50] is worded differently from the text adopted on first reading.  It comprises two paragraphs.  Paragraph 1 provides that countermeasures shall not involve any derogation from the obligations listed in the article.  The verb “involve” is intended to cover both the object and the consequences of countermeasures.  It is wider than the opening clause of article [50] adopted on first reading.


The word “derogation” is intended to convey the understanding that every obligation listed in the article is imposed by other rules and that article 51[50] does not intend to override, or for that matter to define them.   It means that countermeasures shall in no way affect compliance with the obligations listed in the article. 


Subparagraph (a) corresponds to paragraph (a) of article [50] adopted on first reading.  It deals with the prohibition of the use of force as embodied in the Charter of the United Nations.  This wording concerns forcible countermeasures.  You will recall that the Commission discussed, at length, economic and political coercion.  There was no general agreement on its inclusion.    In the view of the Drafting Committee, the core concern addressed in subparagraph (b) adopted on first reading is covered in other provisions of this article including present subparagraph (b).


Subparagraph (b) corresponds to subparagraph (d) adopted on first reading. The concern of the Drafting Committee was that, given the wide meaning acquired by the concept of human rights, resort to countermeasures would be severely limited unless the reference to human rights was qualified. You will note that the words “basic human rights” are changed to “fundamental human rights”.  The Commentary will explain the scope of the qualifier “fundamental”.  Here, as in the text on first reading, the important factor is that countermeasures should remain essentially a matter between the injured and the responsible States and have only minimal effects on private individuals.  In particular, fundamental human rights must remain inviolable.


Subparagraph (c) deals with the obligations of humanitarian law with regard to reprisals.  This subparagraph is new and did not exist, as a separate subparagraph, in the first-reading text.  It was subsumed under the subparagraph dealing with the protection of basic human rights.  The Plenary supported the view that issues of reprisals in humanitarian law were different and could not simply be covered under the general umbrella of human rights.


Subparagraph (d) corresponds to subparagraph (e) adopted on first reading.  It deals with peremptory norms of general international law.   Some members of the Drafting Committee held that little was left out of the category of peremptory norms beyond the cases listed in subparagraphs (a) to (c).  However, the majority of the Committee’s members supported the retention of a more general clause.  The Committee also considered the possibility of aligning this subparagraph with article 43[40] by referring to “any other obligation towards the international community as a whole”.  The Committee, however, found the wording too wide and preferred to use “peremptory norms”, which was considered a narrower concept.


The last subparagraph, subparagraph 1 (e) deals with inviolability of diplomatic or consular agents, premises, archives and documents.  It corresponds to subparagraph (c) adopted on first reading with minor drafting changes.  This subparagraph is essential in view of the risks for diplomatic or consular agents of becoming targets of countermeasures.  Without this exception, relations among States could become very difficult. 


I would like to draw your attention to the order of subparagraphs which is significantly different from that of the first-reading text.  You will recall that as adopted on first reading, present subparagraph 1 (d) on peremptory norms was placed at the end of the list indicating “any other conduct in contravention of a peremptory norm of general international law”.  The placement of this subparagraph, however, was with the understanding that it did not imply that all other obligations listed in the preceding subparagraphs were imposed by peremptory norms.  The Drafting Committee was of the view that it was clearer to place the subparagraph dealing with peremptory norms immediately after those subparagraphs that referred to matters which could be regarded as falling within the scope of peremptory norms.  These are subparagraphs 1 (a) to 1 (c).  Subparagraph 1 (e) did not concern peremptory norms and should therefore be placed after subparagraph 1 (d).  This rearrangement strengthens the interpretation of subparagraph 1(b) on the protection of  “fundamental” human rights to the effect that this subparagraph only deals with the category of human rights that are protected from any derogation by virtue of their peremptory character.

Paragraph 2 deals with “applicable” dispute-settlement procedures in force between the parties.  It points to the importance of compliance with those procedures when countermeasures are taken.  Moreover, it carries the useful implication that dispute-settlement mechanisms themselves cannot be the subject of countermeasures. 

The article is entitled “Obligations not subject to countermeasures”
* * * * *


I shall now draw your attention to article 52[49] on “Proportionality”.  The article is based on article 49 adopted on first reading.  You will recall that the text adopted on first reading related proportionality to the gravity of the wrongful act and the injury suffered.   In the Plenary discussion, the point was raised that given the purpose of countermeasures, that is to induce performance, proportionality should be assessed with reference to that purpose.  The Drafting Committee felt that the relevance of the purpose of countermeasures mainly resulted from the context and that it could adopt the language of the International Court of Justice in the Gabčikovo-Nagymaros case where the Court said that countermeasures should be commensurate with the injury suffered, taking into account the “rights in question”.  

The revised text of the article thus relates proportionality primarily to the injury suffered, but “taking into account” two further criteria: the gravity of the wrongful act and the rights in question. The words “taking into account” do not mean to be exhaustive.  Other factors may also be relevant in determining proportionality.  Those factors have to be identified in the particular context of each case.

Some members of the Commission had suggested in the Plenary the deletion of the reference to the gravity of the wrongful act.  The views in the Drafting Committee were divided and no consensus on deletion could be reached.  The wording was kept because it existed in the text of the first reading and was not objected to by Governments.  In addition, in the new formulation gravity was only one of the criteria among others to be taken into account.

By implication, the “rights in question” mean the rights of the injured State, but also the rights of the responsible State.  Furthermore, the rights of other States which may be affected could also be brought under this wording.

The Drafting Committee placed the article before article 53 [48] on “Conditions relating to resort to countermeasures” because it dealt with substantive issues, like previous articles of this Chapter, while the remaining articles of the Chapter were of a procedural nature.


The title of the article remains unchanged.
* * * * *


Article 53[48] deals with conditions relating to resort to countermeasures.  It corresponds to article 48 adopted on first reading.  The Special Rapporteur in his redrafting of the article had divided the article in two and incorporated paragraphs 3 and 4 of the first-reading articles into article 50 bis dealing with suspension or termination of countermeasures.  In reconsidering both articles, the Drafting Committee, in terms of structure, was of the view that the first two paragraphs of article 50 bis proposed by the Special Rapporteur should be placed back in article 53 [48], so that all the procedural conditions for resorting to countermeasures were placed in one single article.

In drafting article 53 [48], the Committee attempted to reconcile the wide differences of opinion expressed in the Plenary.   In particular, the Committee took note of the concern that article [48] adopted on first reading had aroused because it linked countermeasures to compulsory dispute-settlement procedures. 

In formulating this article, the Drafting Committee considered that an injured State before taking any countermeasures is required to notify the responsible State in accordance with article 44 to comply with its obligations under Part Two.  Before taking any countermeasures, the injured State is also required to notify the responsible State that it intends to take countermeasures and offer to negotiate with that State. Notwithstanding this second requirement, the injured State may take provisional and urgent countermeasures to preserve its rights.  While parties are negotiating, countermeasures may not be taken except for those provisional and urgent measures necessary to preserve the right of the injured State.  Should the responsible State have ceased the wrongful act and the dispute be before a competent court or tribunal, countermeasures may not be taken or if taken, have to be suspended.  Finally, countermeasures would not have to be suspended and may be resumed if the responsible State fails to implement dispute-settlement procedures in good faith.   These possible developments are each placed in separate paragraphs.  

The requirement of notification is covered by paragraph 1.  The logic behind this paragraph is that, considering the exceptional nature and the potential consequences of countermeasures, they should not be taken before the other State is given notice of a claim, even though the time span between giving such a notice and taking countermeasures may be short.  If the injured State has already notified the responsible State of its claim in accordance with article 44, it would not have to do it again in order to comply with paragraph 1 of this article for the purposes of countermeasures.  In addition, the notification under paragraph 1 could also refer to the injured State’s decision to take countermeasures and hence fulfil one of the requirements set out in paragraph 2.

Paragraph 2 requires that once the injured State has decided to take countermeasures, it shall notify the responsible State and also “offer” to negotiate with it.   The Committee thus reworded this latter requirement, following the prevailing view that was expressed in the Plenary.  Concerns were expressed in the Committee by some members that paragraph 2 would place an undue burden on the injured State which has already notified its claim.  The Drafting Committee, however, found that the requirement of paragraph 2 was useful and not excessively burdensome for the injured State, considering that countermeasures could amount to serious consequences for the other State.  In addition, here again the temporal relationship between the operation of paragraph 1 and that of paragraph 2 is not strict.  Notifications could be made fairly close to each other or even at the same time.  One other consideration is the inclusion of the proviso allowing for provisional and urgent countermeasures for the protection of the injured State’s rights.  Some members of the Committee found that this exception was not justified, also in view of the difficulty of making a precise distinction between provisional and urgent countermeasures and other countermeasures.

Paragraph 3 deals with what was referred to in the first reading text as “interim measures of protection”.  In his proposal, the Special Rapporteur suggested that this wording could be improved, but accepted that some countermeasures could be taken urgently by the injured State when it was necessary to protect its rights. This is the reason for changing the designation of the measures in question from “interim measures or protection” to “provisional and urgent countermeasures”.  These countermeasures are not subject to the requirements of paragraph 2, but have to comply with the requirement of the notification of the injured State’s claim under paragraph 1.  These measures are subject to the same limitations as countermeasures. You will note that countermeasures under this paragraph have been characterized as “provisional and urgent”.  While countermeasures in principle are supposed to be provisional, that characteristic in relation to this particular paragraph has been emphasized.  The temporal element in countermeasures under paragraph 3 is crucial.  The injured State could lose the opportunity to protect its rights if it does not act quickly.  The commentary will explain this issue and in particular the relationship between paragraphs 1 and 3.  The reference to the “rights” includes the injured State’s rights under Part Two.  

You will recall that paragraph 3 of article 48 as proposed by the Special Rapporteur was fairly controversial in the Plenary debate.  Taking into account the views expressed in the debate, and the structure of this article, the Drafting Committee retained a revised form of this paragraph.  The purpose of the paragraph is to endorse a policy of discouraging countermeasures while the parties are negotiating in good faith.   Paragraph 4 does not apply to countermeasures under paragraph 3.  Thus the injured State is not barred from taking provisional and urgent countermeasures even during negotiations.   One member of the Committee objected to paragraph 4 on the grounds that it did not conform with the views expressed by the Arbitral Tribunal in the Air Services Arbitration and that this paragraph was in his opinion unreasonable.  

Paragraph 5 deals with the case in which the wrongful act has ceased and the dispute is submitted to a court or tribunal which has the authority to decide the dispute.  Once these conditions are met, the injured State may not take countermeasures, or if it has already taken countermeasures, should suspend them “within a reasonable period of time”.  The logic behind this paragraph is that once the parties submit their dispute to a court or tribunal for resolution, that court or tribunal would then be in a position to order provisional measures for protecting the rights of the injured State if so requested.  The qualification of  “within a reasonable period of time” for the suspension of countermeasures is to take account of the time that may be necessary to allow the tribunal to be established and to consider the question of making a decision on the provisional measures in question, or any others that may be necessary.  This paragraph is based on the assumption that the court or tribunal to which it refers has jurisdiction over the dispute and also the power to order provisional measures.  The reference to a “court or tribunal” is intended to be functional, i.e. to refer to any third party dispute settlement procedure with the power to make decisions binding on the parties in the particular matter, whatever its designation.  It does not, however, refer to political organs such as the Security Council.

Paragraph 4 of the first-reading article [48] and paragraph 2 of article 50 bis as proposed by the Special Rapporteur considered the case in which the responsible State failed to comply with “provisional measures” ordered by the court or tribunal.  The Drafting Committee reached the conclusion that the paragraph could be misleading since the legal character of provisional measures or interim measures of protection, and in particular their binding character on the parties, might vary according to the court or tribunal.  The Committee, therefore, decided to draft this paragraph more generally, relating it to good-faith obligations to comply with dispute-settlement procedures that the parties have agreed between themselves.  Paragraph 6 is intended to deal with the case in which parties are before a competent court or tribunal and the court of tribunal has ordered provisional measures or rendered a decision, but the responsible State has failed to comply with it.  This paragraph also applies to situations where a State party fails to cooperate in the establishment of the relevant tribunal or fails to appear before the tribunal once it is established.  Under the circumstances of paragraph 6, the limitations to the taking of countermeasures under  paragraph 5 do not apply.
* * * * *

I shall now move on to consider article 54.  This article did not exist in the first-reading text.  It concerns the taking of countermeasures by States, other than injured States, that are entitled to invoke responsibility under article 49.

In addressing this question, the Special Rapporteur had proposed articles 50A and 50B, dealing respectively with countermeasures on behalf of the injured State and with countermeasures in cases of serious breach of obligations to the international community as a whole. 

After some discussion, the Drafting Committee reached the conclusion that the two articles, as proposed by the Special Rapporteur, did not cover all the situations, and were to some extent overlapping.  Moreover, the issue of cooperation, which was dealt with in article 50 B, was also relevant in the context of article 50 A.  The Committee therefore decided to merge the two proposed articles into one.

In the view of the Special Rapporteur and the Drafting Committee when there is no injured State within the meaning of article 43 [40], a distinction had to be made between breaches of obligations affecting several States or the international community as a whole, on the one hand, and serious breaches of obligations owed to the international community as a whole and essential for its protection as defined in article 41, on the other hand.   Only with regard to the latter breaches may countermeasures by States that were not injured within the meaning of article 43 [40] be justified.  With regard to the other breaches, countermeasures by a State entitled to invoke responsibility under article 49 may only be taken when there is an injured State. 

When there is an injured State, any other State to which the obligation is owed may take countermeasures subject to certain conditions.  Those conditions are: first, that such countermeasures are taken at the request and on behalf of the injured State; and second, that this State is itself entitled to take countermeasures.  In other words, we have a form of cooperation with the injured State.  Hence, the wishes of the injured State play a significant role in the decision to take countermeasures and the choice of such countermeasures. 

In case of breaches that are within the scope of the definition of article 41, the Drafting Committee was of the view that any State may take countermeasures in the interest of the beneficiaries of the obligation breached.  You may recall that in his proposal for addressing this particular issue, the Special Rapporteur had limited this possibility to cases where there was no injured State as defined by article 43[40].  The views in the Drafting Committee were divided.  According to one opinion, when there is an injured State in accordance with article 43[40], its wishes in taking countermeasures and the form of such measures should be decisive.  The other view was that, in cases of serious breaches of these types of obligations that are essential for the protection of the essential interest of the international community as a whole, the wishes of injured States had little or no relevance.  The Drafting Committee concluded that in the case of such breaches, the injured State did not have the same role as in paragraph 1 and that the words “in the interest of the beneficiaries” would include by implication a reference to the interests of the injured State.  The commentary will elaborate on this issue.

Paragraphs 1 and 2 of the article before you deal with the two situations I just described. 

A further concern with regard to this article was how actions should be coordinated when more than one State may take countermeasures.  The Drafting Committee, like the Plenary, did not think that it would be possible to address this matter in detail.  To begin with, a decision on questions of priority and coordination depends on the factual circumstances of a case and a number of other issues.  All that could reasonably be required in a general provision is that States should cooperate when they intend to take countermeasures, so that those measures individually as well as in their collective effect comply with the conditions laid down in this Chapter for taking countermeasures.  One of the key concerns was of course the requirement of proportionality.  You will note that this paragraph is couched in general terms.  It covers the situations of paragraphs 1 or 2.  It may also be applied, at least by analogy, when two or more injured States as defined in article 43 [40] take countermeasures.  Also, these States should cooperate in accordance with the principle stated in this paragraph. 

The article is entitled “Countermeasures by States other than the injured State”.

Before leaving this article, I should mention that one of the issues which was discussed in the context of this article was the extent to which the right to countermeasures should be limited or subjected to collective action taken under the auspices of the United Nations or of a regional organization.  The Committee could not reach an agreement on this issue.  First, the matter involved complex questions, which had not been considered by the Plenary or by the reports of the Special Rapporteur, and there was not enough time for the Drafting Committee to discuss the matter and weigh the policy questions adequately.  Second, it would anyway be very difficult to state general rules applying to all the situations.  Third, any venture by the Commission in this area would have taken it very far in the area of progressive development.  Fourth, in the view of some members, the matter was, in any case, outside the scope of the topic.  
* * * * *
The last article of this Chapter is article 55[48].  It corresponds to paragraph 3 of article 50 bis as proposed by the Special Rapporteur.  It deals with the circumstance that the responsible State has complied with its obligations under Part Two. This leaves no ground for maintaining countermeasures, which should therefore be terminated. 

* * * * *

You will recall that in restructuring the articles, the Special Rapporteur suggested placing a number of articles of a general character in a separate Part.  The Part he recommended is Part four entitled “General Provisions”.  It comprises 4 articles.  

The first article is article 56 [37] which corresponds to article [37] on Lex Specialis adopted on first reading.  The Drafting Committee simplified the text of the article.  This article is expository and its purpose is to indicate the relationship between these articles and other rules concerning the issue of State responsibility, on the assumption that the rules in question have the same legal rank as those expressed in the articles or a higher rank.  Article 56 says that these articles do not apply where and to the extent that the conditions for the existence of an internationally wrongful act or its consequences are determined by a special rule of international law.  It would depend on the special rule to establish the extent to which the more general rules on State responsibility as defined in the articles have been derogated by that rule.
* * * * *
The next article is article 57 concerning the responsibility of international organizations or the responsibility of States for the conduct of international organizations.  This article, to which I have already referred at the beginning of this Report, did not exist in the first-reading text.  It was adopted by the Drafting Committee in 1998, and was given the designation of article A.  The Drafting Committee only changed the opening clause from “these articles shall not prejudge any question” to “these articles are without prejudice to any questions” in order to align the text with the wording used in other articles.  

* * * * *

The next article in this Part is article 58.   You will recall that during the Plenary debate, some members of the Commission had suggested the insertion in Article [51] of a paragraph providing for the “transparency” of States in case of serious breaches of obligations towards the international community as a whole.  While unable to accept this proposal, the Committee found it useful to state in the context of the general provisions that the articles do not address the question of the individual responsibility under international law of any person acting in the capacity of an organ or an agent of a State.  While this could already be inferred from the fact that the articles only address the issues relating to the responsibility of States, the Committee felt that a specific provision added clarity.  As a result you have article 58 entitled “Individual responsibility”.  Again this article amounts to a “without prejudice clause”. 

* * * * *

You will recall that the Special Rapporteur had proposed an article that would expressly state that these articles do not affect the primary rules whose breach may give rise to State responsibility.  The article was called article B and was entitled “Rules determining the content of any international obligation”. However, the relationship between primary and secondary rules is complex.  It could be held that some articles impinge on questions relating to primary rules.  The Drafting Committee found it impossible to adequately state the proposed principle in a short and concise manner that would not create confusion.  Instead the Committee decided that it would be best to address this issue in the commentary to Part One, where the issue could be explained in greater detail.  Article B was therefore deleted.
* * * * *

The last article of this Part is article 59 [39].  This article corresponds to article [39] adopted on first reading.  It was debated extensively on first reading.  During the second reading, some members of the Commission found it unnecessary, while some other members were of the view that since it had acquired special importance in the context of the articles adopted on first reading, it would be better to retain it with some modification.  This article now reads as a “without prejudice clause”.  It does not intend to affect the relation between the articles and the Charter of the United Nations.  That relation does not in any case depend on features that may be said to be specific to the issues that are dealt with in the articles.

In view of the fact that Article 59 only contains a “without prejudice clause”, the Committee found it useful, as was suggested in the Plenary by some members of the Commission, to delete the reference to Article 103 of the Charter and to speak of the Charter as a whole.

Mr. Chairman,

This concludes my introduction of the report of the Drafting Committee.  I apologize for the length of my statement.   I thank you for your attention.  
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