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�	The meeting was called to order at 10.05 a.m.

STATE RESPONSIBILITY (agenda item 3) (continued)

Report of the Committee (A/CN.4/L.574 and Corr.1 to 4)

Mr. CANDIOTI (Chairman of the Committee), introducing the Committee's report on the draft articles on State responsibility (A/CN.4/L.574 and Corr.1 to 4), said that the Committee had held 26 meetings at the Commission's current session and that 13 of them had been devoted to State responsibility.

In 1998 the Committee had begun the second reading of the articles on State responsibility and had been able to complete work on all the articles referred to it at that session.  The texts of those articles had been circulated in document A/CN.4/L.569.  It was the Commission's practice not to take action on articles received from the Committee in the absence of commentaries and also to defer the adoption of articles on second reading until the Committee had considered all the articles on the topic.  The Committee was thus able to make changes in earlier articles, if necessary, in the light of subsequent articles.  It was transmitting the articles to the Commission on that understanding, and recommending that it should take note of its report.  

At the present session the Committee had had before it the articles in chapters III, IV and V of Part One of the draft.  The Commission had discussed those chapters extensively and, in preparing the articles, the Committee had taken account of the comments and decisions made.

The Commission's general view, also expressed by some Governments, was that Chapter III ABreach of an international obligation@ was unnecessarily detailed and created difficulties in interpretation.  In his revision of Chapter III, the Special Rapporteur had substantially reduced the number of articles.

The first was article 16, entitled AExistence of a breach of an international obligation@.  The Special Rapporteur had proposed that articles 16, 17, paragraph 1, and 19, paragraph 1, should be amalgamated.  The Committee had found the new structure to be economical, coherent and logical.  In addition, taking into account a suggestion made in the Commission, the Committee had incorporated the ideas expressed in articles 20 and 21 in article 16.

�Articles 20 and 21 dealt with the distinction between obligations of conduct and of result, but the Special Rapporteur had suggested their deletion on the grounds that the obligations could not always be divided as specified by the articles, that the distinction appeared to have no consequences for the rest of the draft articles and that the words Aobligations of conduct@ were misleading, while the words Aobligations of means@ would be more accurate.  Most members of the Commission had supported that analysis and the idea of deleting articles 20 and 21.  Some, however, had expressed concern, since the fact that the distinction had gained currency and acceptance in international law suggested that it should be retained somewhere in the draft.  In order to address those concerns, the Committee had agreed that the description of various forms of obligations could be made in the commentary, while the text should refer only to the Acharacter@ of the obligation, replacing the reference to Acontent@ of the obligation originally proposed by the Special Rapporteur.  The new phrase not only brought the substance of article 19, paragraph 1, into article 16 but also provided a vehicle by which the notions of obligations of means and result could be explained in the commentary.  The commentary would also explain why the Commission had not entirely ignored the distinction between different types of obligations:  in some instances, it could be conceptually useful, even though it was of no apparent normative utility for the purposes of the draft.  The commentary would also explain the different types of obligations and the reasons for looking at them slightly differently, including the change in the name of the obligation of Aconduct@ to obligation of Ameans@.  

The Committee had decided to delete article 23, on obligations of prevention.  The views expressed in the Commission concorded with the   Special Rapporteur's conclusion that article 23 was confusing and that the obligation of prevention was a form of obligation of result.  The commentary to article 16 would also deal with that issue.  

�With regard to substance, the Commission had discussed the relationship between wrongfulness and responsibility in the context of article 16, in other words, the relationship between Chapters III and IV.  The Special Rapporteur had proposed inserting the words Aunder international law@ to qualify the reference to the act of the State in article 16.  The words were intended to stress the point that the requirement that the State had to comply with an obligation derived not only from the obligation itself but from a system of international law that imposed that obligation, a system that also addressed the questions of conflicting obligations, circumstances precluding wrongfulness and the hierarchy of the rules of international law.  Views in the Commission had differed on the necessity or utility of including the phrase Aunder international law@.  After lengthy discussion, the Committee was of the view that the reference was potentially confusing.  Article 4 already provided that the characterization of an act as wrongful was governed by international law.  The relationship between article 4 and Chapter V would be established in the commentary to the article.  

In terms of drafting, article 16 now before the Commission was basically the same as the one adopted on first reading.  The Special Rapporteur had suggested the replacement of the words Ais not in conformity with@ with the words Adoes not comply with@, but the Committee had found the language of the article as adopted on first reading more felicitous.  The words Aregardless of its origin@ in the new version were taken from article 17, paragraph 1, and made it clear that secondary rules did not distinguish between customary, conventional or other sources of the obligation or between obligations ex contractu or ex delictu, etc.  The phrase was a useful addition.  The Committee had also agreed that the word Aorigin@, as used in the text of article 17 adopted on first reading, was broader than Asource@ as proposed by the Special Rapporteur.  The Committee had deleted the words Awhether customary, conventional or other@ from article 17, paragraph 1, taking the view that they could be used and explained in the commentary and that keeping them would have made the text unnecessarily cumbersome.  The title of article 16 remained unchanged, and because of the new formulation of the article, articles 17, 19, paragraph 1, 20, 21 and 23 were deleted. 

�Article 18 dealt with the principle of intertemporal law in State responsibility.  As adopted on first reading, article 18 had consisted of five paragraphs.  Paragraph 1 had stated the general principle of intertemporal law, paragraph 2 had set out an exception to that principle with respect to peremptory norms and paragraphs 3 to 5 had addressed the intertemporal consequences of breaches having a continuing character or involving composite and complex acts.  The Special Rapporteur had suggested retaining paragraph 1 but reformulating it as a positive guarantee as opposed to a conditional statement, covering the issues addressed in paragraph 2 in the context of Chapter V and moving paragraphs 3 to 5 to articles 24 and 25, which dealt with the same classifications as were identified in paragraphs 3 to 5.

The Committee had agreed to the divide of article 18 but had redrafted the text proposed by the Special Rapporteur for paragraph 1.  The new version was simpler and it more clearly stated the principle of intertemporal law:  that an act of a State would not be considered a breach of an international obligation unless the State was bound by the obligation in question at the time the act occurred.  The title of article 18 had also been simplified and now read:  AInternational obligation in force for the State@.  Article 19, paragraph 1, and articles 20 to 23 had been deleted; the remaining paragraphs of article 19 had not yet been referred to the Committee.

Article 24, as adopted on first reading, had comprised one paragraph.  The Special Rapporteur had thought it should be reformulated, combining the essential elements of articles 25, paragraph 1, 26 and 18, paragraph 3.  The new article 24 consisted of three paragraphs:  paragraph 1 on the question of the completion of a wrongful act not having a continuing character, paragraph 2 on the duration of a wrongful act having a continuing character, and paragraph 3 on the beginning and duration of the violation of an obligation to prevent a given event.

�Article 24, paragraph 1, corresponded to article 24 as adopted on first reading.  It described what had been referred to as an Aact not extending in time@ and what the new draft called an act Anot having a continuing character@.  The redrafted text was simpler and made a distinction between the completion of the act and the continuation of the effect.  It included the notion of completed acts, meaning any act not having a continuing character, even if not necessarily completed in a single instance.  The text adopted on first reading had drawn a distinction between an act completed at a given moment and acts that continued in time.  Acts of States usually took some time to be completed, however, and the critical distinction was between the act that had not yet stopped and the one that was finished.  The Committee had therefore opted for the text proposed by the Special Rapporteur, with two minor changes.  It had added the words Aat the moment@ after the word Aoccurs@, an addition made to provide a more precise description of the timenframe when a wrongful act was performed.  The Committee had also deleted the word Asubsequently@ at the end of the paragraph, since it was superfluous.  It had felt that the commentary adopted on first reading should be reconsidered, since it used a series of concrete examples of instantaneous or continuing acts that was misleading, in that the characterization of those acts depended not only on primary rules but also on collateral circumstances.

Article 24, paragraph 2, described the continuing wrongful acts dealt with in article 21, paragraph 1, and article 18, paragraph 3, as adopted on first reading.  The Special Rapporteur's revised text merged the two sentences of article 25, paragraph 1, for elegance.  The insertion of the introductory phrase ASubject to article 18@ had been criticized as being unnecessary because article 18 was overriding.  The Committee had agreed and had deleted the phrase, believing that the commentary could explain the relationship more adequately.  The Committee had also agreed with the idea of joining the two sentences of the paragraph and had made some drafting changes.  The new text avoided the reference to the beginning of a wrongful act that had been used in the text adopted on first reading:  it was difficult, in the abstract, to determine at what point a wrongful act began, and the answer to the question depended on collateral circumstances, as would be explained in the commentary.  Otherwise, the text before the Commission incorporated the substance of articles 25, paragraph 1, and 18, paragraph 3.

Article 24, paragraph 3, corresponded to article 26 adopted on first reading, which had described as a continuing wrongful act a breach of an international obligation requiring a State to prevent a given effect.  The Special Rapporteur had indicated that the presumption on which the article was based was flawed:  some breaches might be continuing acts, but others not, depending on the context.  The new formulation addressed only the question of continuing breaches of obligations of prevention.  It, too, was subject to article 18, but since it had been decided to avoid crossnreferencing, the relationship with article 18 would be explained in the commentary.  The Committee had deleted the phrase Aits continuance@ as unnecessary, but no other changes had been made to the wording proposed by the Special Rapporteur.

Article 24 was entitled AExtension in time of the breach of an international obligation@, which corresponded to the new content.  With the article's new formulation, article 26 was deleted.

�Article 25 dealt with the composite wrongful acts that had previously been covered in articles 25, paragraph 2, and 18, paragraph 4, adopted on first reading.  In the original version, the notion of a composite act to apply to an obligation breached by a series of actions relating to different cases.  The new text limited the notion of composite acts to when the primary norm defined the wrong by reference to a systematic or composite character.

Paragraph 1 dealt with a situation where a series of actions or omissions occurred which, taken together, were sufficient to constitute a composite wrongful act.  The discussion in the Commission had indicated support for the principle set out in that paragraph, but there had been difficulties with the drafting and the Committee had made changes to prevent misinterpretation.  The term Acomposite act@ was not used in paragraph 1, as it would have caused drafting difficulties, but it was retained in the title of the article.  The Committee had also avoided using the word Aestablished@, as in the text adopted on first reading, since it could confuse the question of evidence of conduct with the description of the conduct.  Since paragraph 1 was concerned with the essential elements that, taken together, constituted the breach, the Committee had preferred the word Aconstitute@.

The new text of paragraph 1 described a composite act as a series of actions or omissions defined in aggregate as wrongful, such as apartheid, genocide or systematic breaches prohibited by a trade agreement.  It did not exclude the possibility that every single act in the series could be wrongful in accordance with another norm, nor did it affect the temporal element in the commission of the acts:  a series of acts or omissions could occur at the same time or sequentially, at different times.  Those issues would be explained in the commentary.

Paragraph 1 did not purport to suggest that the whole series of wrongful acts had to be committed in order to fall into the category of composite wrongful acts.  The series of actions or omissions might be interrupted, so that it was never completed.  The commentary would make that issue clear as well.

�Article 25, paragraph 2, was a simplified version of the same paragraph adopted on first reading, with no change in substance.  It dealt with the extension in time of the composite act.  Once a sufficient number of acts had occurred, producing the result of the composite act as such, the breach was dated to the first of the acts in the series.  The status of that first act was equivocal until enough of the series had occurred to establish the wrongful act, but at that point the act was regarded as having occurred over the whole period.  In order for a single act to be wrongful, it had to be part of a series, and the series had to remain not in conformity with the international obligation.  That was the reason for the addition of the word Aremain@ in the final part of the paragraph.  The opening phrase, AIn such a case@, referred to the case mentioned in paragraph 1.  Paragraph 2 was subject to the provisions of article 18, a matter that would be explained in the commentary.

Article 25, paragraph 3, adopted on first reading, had been deleted.  It had dealt with the notion of complex acts also addressed in article 18, paragraph 5, which the Commission had found unnecessary.  The title of article 25 was ABreach consisting of a composite act@.

Chapter IV was entitled AResponsibility of a State in respect of the act of another State@ and article 27 had originally covered both aid and assistance and direction and control.  Following the Commission's debate, the Special Rapporteur had proposed that the two should be separated, with direction and control now being covered in article 27 bis.  Article 27 assumed the existence of an internationally wrongful act of a State which was aided or assisted.  The wrongful act was that of aiding or assisting.  The matter should not been seen as vicarious liability of the assisting State for the assisted State.  The assisted State was still responsible for its own act, while the assisting State was responsible for the aid or assistance it had given, and only to the extent of such aid or assistance.

�The Committee had considered the advisability of qualifying the phrase Aaids or assists@ with the word Amaterially@, but had felt that the qualifier was not absolutely necessary in view of the support in the Commission for limiting the provision to cases where the act would have been internationally wrongful if committed by the State itself.  The Committee had decided to deal with the issue in the commentary, which would discuss the threshold of Aaid or assistance@.  As to the necessity of using both verbs, while Aassists@ was marginally stronger than Aaids@, which on its own could have the connotation of foreign aid programmes, the Committee had felt that the two terms complemented each other and had decided to retain them in the article and in the title.  The phrase Aby the latter@ had been included in the chapeau in order to indicate that the provision did not cover the question of conparticipants, which was dealt with in Chapter II, on the attribution of a wrongful act to a State.  The reference in paragraph (a) to Aknowledge of the circumstances@ required that the assisting State have knowledge of the circumstances of the act and not necessarily of its wrongfulness.  It also served to limit the risk of the State that provided aid to another State which, unbeknownst to it, used that aid to finance an unlawful activity.  If the aiding State was unaware of the circumstances in which the aid was used, it was not responsible.

Article 27 bis was on responsibility for direction and control exercised over the commission of an internationally wrongful act.  The word Acontrol@ referred to a case where one State controlled another in doing something, bearing in mind that the underlying assumption of the draft, namely that each State was responsible for the acts attributable to it under Chapter II.  The word was not meant to refer to control in the sense of someone exercising an oversight function.  Similarly, the word Adirects@ meant not mere incitement or suggestion but rather direction in the strong sense.  While it could be subsumed under control, that was not always the case.  The word Adirects@ alone might not be enough to establish the responsibility envisaged in the provision, and the Committee had therefore decided that the two words should be retained, with the conjunction Aand@.  The article was limited to direction and control in the commission of an internationally wrongful act and was not a reference to more general direction and control of the State.

�As to the distinction between articles 27 and 27 bis, the State providing aid or assistance was responsible only for doing so, in other words, to the extent of such aid or assistance.  Under article 27 bis, however, the State which directed and controlled another State in the commission of an international wrongful act was responsible for the act itself because it had controlled the whole of the act.  One of the effects of that formulation was that reparations in the case of aid or assistance in the context of article 27 were limited to the extent of the aid or assistance, whereas under articles 27 bis and 28, they were determined by reference to the act itself.  As for the responsibility of the directed State, the mere fact that it had been directed to do something unlawful was not an excuse under Chapter V.  It was incumbent on the State to decline to comply with the direction.  The defence of superior orders did not exist as such for States in international law.  If a State was coerced into doing something, then article 28 would apply, with the possibility of the force majeure defence envisaged in article 31.  The title of the article had been amended to include a reference to direction and control Aexercised over@, so as to convey the connotation of domination over the commission of an internationally wrongful act.

The Committee had decided that article 28, on coercion, would require neither that the coercion itself be unlawful nor that the act be unlawful if committed by the coercing State itself.  It had favoured that approach over a narrower one requiring responsibility to be subject to the condition either that the coercion was unlawful or that the conduct coerced would have been unlawful if it had been committed by the coercing State itself.  Indeed, article 28, as reflected in subparagraph (a), differed from articles 27 and 27 bis in that it expressly did not allow for an exemption from responsibility for the act of the coerced State in a situation in which the coercing State was not itself bound by the obligation in question.  It should, however, be noted that in deciding on that approach, the Committee had worked on the assumption that coercion in article 28 was to be equated with force majeure in Chapter V, and nothing less.

The Committee had borne in mind that the purpose of the exercise had been to determine not who was responsible for the coercion itself, but the wrongful act resulting from the action of the coerced State.  Hence, the responsibility for the coercion itself would be that of the coercing State visnànvis the coerced State, whereas responsibility under article 28 was the responsibility of the coercing State visnànvis an injured third State.  Indeed, article 28 bis made it clear that Chapter IV was without prejudice to the responsibility of the coercing State for the coercion, if that coercion was wrongful.  In the latter case, it should be taken into account that Chapter V, on circumstances precluding wrongfulness, applied equally to Chapter IV.  Consequently, the coercing State could itself rely on one of the circumstances precluding wrongfulness, for example necessity, as the basis for the lawfulness of its coercive act.  

�From a drafting standpoint, the Committee had decided to clarify article 28 by placing the two conditions in two subparagraphs, namely that the act would, but for the coercion, be an internationally wrongful act of the coerced State and that the coercing State did so with knowledge of the circumstances of the act.  That approach had been seen to have the virtue of employing a formulation and structure similar to articles 27 and 27 bis.  Although the knowledge element had been placed first in the other articles, it had been deemed preferable to place it in article 28 as the second condition, since the question of knowledge would not arise if the strict Abut for the coercion@ requirement in subparagraph (a) was not satisfied.  

The words Abut for the coercion@ had been inserted so as to make article 28 apply only in the narrowest of circumstances, i.e. where coercion was the reason for the wrongful act, and as such was to be equated with force majeure, as envisaged in article 31.  Only then would the coercing State be responsible for the act of the coerced State.  The Abut for the coercion@ construction posited a fiction, namely an act which would have been wrongful had it not been for the coercion giving rise to the force majeure defence on the part of the coerced State.  Thus, the act was not described in the opening clause of article 28 as an Ainternationally wrongful act@, as had been done in the case of articles 27 and 27 bis, where no comparable defences existed for precluding the wrongfulness of the act of the assisted or controlled State.  The Committee had considered various alternative formulations, but decided to retain the original.

The Committee had been mindful of some borderline cases where the coerced State might not be entirely excluded, for example where the coercion was not sufficient to satisfy the test of the force majeure defence for the coerced State under article 31, but it was sufficient to incur responsibility for the coercing State under article 28.  That narrow situation would be dealt with in the commentary and fell under article 28 bis.

�As to the scope of the knowledge element in subparagraph (b), what was required was that the coercing State knew all the circumstances which would be necessary and sufficient to decide that the act was unlawful.  The reference to Acircumstances@ was to the situation and not to the judgement of legality.  Hence, while ignorance of the law was no excuse, ignorance of the facts would be material in determining responsibility.  The words Aof the act@ had been added after Acircumstances@ to make that even clearer.  Moreover, the commentary would explain that it must be the act which was coerced that would have been wrongful and not any subsequent or indirectly related act.  

The shorter formulation Aknowingly@ had also been considered as an alternative for the knowledge requirement, but that would require the coercing State to be aware that the act would be wrongful for the coerced State.  Consequently, responsibility would only arise if the coerced State was aware that the act would be wrongful as far as it was concerned.  That approach had been deemed too broad and it had been felt that some limit should be placed on shifting responsibility to a State which coerced another State, since that coercion might be effected in a lawful manner.  Instead, the prohibition focused not on knowledge of the circumstances of the coercion itself, but on that of the act which would have been unlawful when committed by the coerced State.  The Committee had eventually decided on the shorter title ACoercion of another State@.  

Article 28 bis was a Awithout prejudice@ clause.  Its origin lay in article 28, paragraph 3, adopted on first reading.  The Special Rapporteur had suggested the formulation of that paragraph as an independent article, applicable to the whole Chapter.  The article aimed to avoid any a contrario implications arising from Chapter IV in respect of responsibility stemming from primary rules which precluded certain forms of assistance or, under Chapter II, for acts otherwise attributable to States.  It covered both the implicated State and the acting State, and it also helped to show that the entire Chapter was dealing only with situations in which the act that lay at the origin of the wrong was the act committed by one State and not by the other.  If both States committed the act, then that fell within the realm of conperpetrators, as dealt with in Chapter II.  Chapter IV was linked to Chapter II, because it addressed special situations in which several States were involved, albeit not as conperpetrators.  

The Committee had decided to insert the word Ainternational@ before Aresponsibility@ in line with previous formulations and to retain the phrase Aunder other provisions of the present articles@ as a reference, inter alia, to article 31 which might affect the question of responsibility.  It also drew attention to the fact that other provisions might be relevant to the State committing the act in question and that Chapter IV in no way prejudged the issue of its responsibility in that regard.

�The Special Rapporteur's original proposal had contained two paragraphs. The Committee had decided that subparagraph (b) of the proposal was too abstract and could be replaced by the reference to Aor of any other State@ at the end of the provision, which would cover, for example, the position of third States, together with an appropriate explanation in the commentary.  The Committee had decided to retain paragraph (a) with that further addition and to formulate it as a single sentence.

The provisions of Chapter V, Circumstances precluding wrongfulness, established justifications for conduct which would otherwise be wrongful.  

The Special Rapporteur's original proposal had been to delete article 29, on consent.  However, the Commission had decided to keep it and refer it to the Committee, which had then produced a text based on paragraph 1 of the original text and deleted the original paragraph 2, considering it to be both inaccurate and unnecessary.  

A number of issues had been raised by Governments and in the Commission with regard to paragraph 1 of the text adopted on first reading.  One of the comments had been the lack of clarity in the words Aconsent validly given@.  There had been a request to elaborate on the elements of validity of consent, but the Committee had been of the view that the text of the article was not the proper place to spell out the circumstances under which consent would be considered valid.  Consent in article 29 touched on a wide variety of issues, for example whether such consent was envisaged expressly or by inference in the primary rules, who could give consent, for what purpose, the question of ostensible authority and local authority, whether consent was given freely, etc.  A related question had been whether consent was given with respect to a breach, for which the State had had the right to consent.  For example, a State had no right to consent to violations of certain types of human rights, the commission of genocide and so on.  That had raised the issue of consent to violations of peremptory norms.  Hence, a determination on the validity of consent was complex and required consideration of a number of issues which were addressed by a body of law outside the framework of State responsibility.  By including the words Avalid consent@, the article drew attention to an important issue that must be dealt with.  The commentary to the article would elaborate on those questions. 

�Article 29 was also concerned with bilateral relations between two States and the obligation that one State owed to another.  The reference to consent should therefore be understood only in respect of such a narrow bilateral relationship.  Thus, a State could only consent to a wrongful act towards itself and not towards a third State.  That issue would be addressed in the commentary.

As drafted, article 29 dealt only with prior consent.  However, consent could be given at the time the breach was occurring or subsequently, which would not always fall in the category of waiver.  Those issues would also be taken up in the commentary.  With respect to consent ex post facto, the Committee had noted that consideration might be given to its inclusion somewhere in the draft, perhaps in Part Three.

Article 29 had to do with valid consent to the commission of a Agiven act@, a redrafting of the original text, which had spoken of Aspecified@ acts.  The new text was clear and more precise.  The words Agiven act@ were intended to narrow the consent and relate it to a class of conduct.  The word Acommission@ also included Aomission@.  That question would also be explained in the commentary.  The words Awithin the limits of that consent@ at the end of the article were intended to minimize the abuse of consent by confining it not only to a Agiven act@ but also to the limits within which consent was given.

As drafted on first reading, paragraph 2 had prohibited consent with respect to peremptory norms.  In the Committee's opinion, such a categorical proposition was inaccurate, because there were some peremptory norms in the application of which the consent of a particular State was relevant and might be decisive, e.g. the rule prohibiting the use of force on the territory of another State.  A State could not consent to conduct inconsistent with some peremptory norms, such as genocide, forced labour by prisoners of war, etc., but it might consent to others.  For example, a State might consent to military intervention on its territory.  When it met the test in article 29, such consent would preclude wrongfulness.  Therefore, the proposition set out in the original paragraph 2 had been inaccurate. 

Article 29 bis, entitled ACompliance with peremptory norms@, was new and was identical to the one proposed by the Special Rapporteur in his second report, except for the deletion of one phrase.

�Some doubts had been expressed in the Commission with respect to the need for article 29 bis.  The Committee had worked on the basis of the decision in the Commission that, although the issues raised in the article would rarely occur, it would be useful to have an article that recognized the primacy of peremptory norms.  Article 29 bis also emphasized the Commission's view that the obligations to which the draft as a whole was addressed were not always relations of specific rights and duties between particular States; the draft articles were potentially of a general nature, and the specific obligations would also be tested for conformity with higher norms of international law.  The article also stressed that the notion of peremptory norms existed outside treaty relationships.  Article 29 bis did not purport to address the question of conflicting peremptory norms, but only an obligation as compared with a peremptory norm.  The Committee considered that the possibility of a conflict occurring between peremptory norms was so rare as not to affect the principle set forth in that article.

The Committee had deleted the phrase Anot in conformity with an international obligation of that State@ in the first line of the article proposed by the Special Rapporteur.  The issue had been raised in the Commission as to whether the articles of Chapter V should make a distinction between the wrongfulness of an act and international responsibility for an act.  In the context of the article, where the State conduct was in conformity with peremptory norms, the State had not committed a wrongful act.  The same analysis applied to the next article, article 29 ter on selfndefence.  Therefore, the phrase Anot in conformity with an international obligation of that State@ qualifying the act of the State was inapplicable and confusing.  However, with respect to the other articles of Chapter V, on force majeure, distress, state of necessity, etc. the act in question was not in conformity with the international obligation of that State, and the phrase was retained.  

In the context of article 29 bis, the issue had been raised of a new definition for peremptory norms which would rely less heavily on the law of treaties.  The Committee had not been in a position to take a decision in the absence of guidance from the Commission.  The Special Rapporteur had, however, stated that he would consider the matter in the context of obligations erga omnes in his report next year.

�Article 29 ter, entitled ASelfndefence@, corresponded to article 34 adopted on first reading.  The Special Rapporteur had proposed two paragraphs for that article.  Paragraph 1 had been article 34 adopted on first reading, and paragraph 2 had been an addition dealing with selfndefence and peremptory norms.  The purpose of the new paragraph 2 had been to address important issues not dealt with in the commentary to the article adopted on first reading.

For example, the commentary to the text adopted on first reading did not consider the substantive content of selfndefence.  It failed to distinguish between selfndefence as part of the primary rules on use of force under international law and selfndefence as a justification for a breach of an obligation other than Article 2, paragraph 4, of the Charter of the United Nations.  Nor did it mention that there were certain rules which could not be breached even in selfndefence, such as international humanitarian law.  There had been no disagreement with the substance of the proposed new paragraph 2, but it had been regarded as covered by implication and by general understanding in paragraph 1.  The issues to be covered by a new paragraph 2 would be more appropriately elaborated in the commentary.  The Commission had therefore referred paragraph 1 to the Committee on the understanding that the issues raised in paragraph 2 of the Special Rapporteur's formulation would be addressed in the commentary.

In respect of paragraph 1, the general view in the Commission had been that, since the text had been in existence for so long, any changes might raise doubts as to the meaning of the article.  A number of suggestions had been made, such as replacing the words Alawful measures ... taken in conformity with the Charter@ by others.  However, the Committee had considered that, if there were concerns that no changes be made to the article on selfndefence, then no further changes should be made.  The Committee had also been of the opinion that the words Ain conformity with the Charter@ were appropriate.  The Charter of the United Nations did not confer the right to selfndefence, it merely recognized it as inherent.  Moreover, the references to selfndefence in the Charter were operative references in international law.  The Charter established limitations on selfndefence which could not be 

�modified in any way by the present articles.  No changes had been made to paragraph 1 and, consequently, article 29 ter was identical to article 34 adopted on first reading.

Article 30, on countermeasures, had been referred to the Committee only after the Committee had concluded its work for the present session, along with a new draft proposed by the Special Rapporteur in document A/CN.4/498/Add.4.  Hence, the Committee had not taken any action on article 30.

Article 30 bis, on nonncompliance caused by prior nonncompliance by another State, had not been referred to the Committee.  The Commission had decided to come back to the question of retaining that article after consideration of Chapter III, on countermeasures, in Part Two.

The Special Rapporteur had proposed a revised text of article 31, on force majeure, and the Commission had indicated support for a new text.  Paragraph 1 merged the two sentences of the Special Rapporteur's text, thereby reducing the length of the article without affecting its content.  Paragraph 1 identified the essential elements of force majeure as the irresistibility of the force, its unforeseeability, its being beyond the control of the State and the fact that it made it materially impossible in the circumstances for the State to perform the required obligation.  The word Aexternal@ was unnecessary.  The commentary to the text adopted on first reading had not explained what that word meant.  In any event, the words Abeyond the control of the State@ meant the same thing.  On the other hand, if Aexternal@ implied that the circumstance of force majeure came from outside the territory of the State, it would be incorrect.  Hence, the Committee had deleted it.  The commentary would emphasize that the situation of force majeure should be genuinely beyond the control of the State invoking it and that it did not apply to situations in which the State brought force majeure upon itself either directly or by negligence.

�The words Aunforeseen event@ should be interpreted objectively.  That did not include circumstances in which the performance of the obligation had become difficult due to economic or financial crises, etc.  Of course, force majeure occurred as a result of natural or physical events and the acts of third parties.  Thus, it was not limited to physical phenomena; other forms could also meet the test set in the article.  Those issues would be discussed in the commentary, which would also explain that certain situations of duress involving force imposed on the State that was irresistible and met the other requirements of article 31 could amount to force majeure.  The commentary would also elaborate on the examples of the various forms of duress or coercion which could amount to force majeure, such as the coercion of a State representative to commit a wrongful act.

Paragraph 2 was an exception to paragraph 1.  Subparagraph (a) corresponded to paragraph 2 of article 31, adopted on first reading, which had stipulated that force majeure did not apply if the State in question had contributed to the occurrence of the situation of material impossibility.  The Special Rapporteur had proposed changing the word Acontributed@, adopted on first reading, to Aresults@, which set a higher threshold.  The Commission had generally supported that change.  The Committee had followed suit and, as a result, force majeure must not be a circumstance precluding wrongfulness if it resulted from the conduct of the State invoking it, either alone or in combination with other factors.  The new wording allowed for force majeure to be invoked in situations in which a State might have unwittingly contributed to the occurrence of force majeure.  For paragraph 2 (a) to apply, the State's role in the occurrence of force majeure must be substantial.

The Committee had deleted the word Awrongful@, because it had been creating confusion.  There was no requirement that the conduct of the State that resulted in the occurrence of force majeure be wrongful.  The point was to have a direct link between the conduct of the State and the occurrence of force majeure.

Subparagraph 2 (b) dealt with situations in which the State had already accepted the risk of the occurrence of force majeure in the context of an obligation, conduct or unilateral act.  Once a State accepted the consequences of such a risk, it could not then claim force majeure in order to avoid responsibility.  Paragraph 2 (b) had not been part of article 31 adopted on first reading.  The idea expressed in it was often tied in with the obligation of prevention and was also covered by the primary rule and by lex specialis.  The Commission had agreed in general with the Special Rapporteur's view on the utility of paragraph 2 (b) in making clear that it was also an aspect of the law of force majeure.  The Committee had made some changes for the sake of clarity.  The commentary to article 31 would specify that the assumption of risk under paragraph 2 (b) was towards those to whom the obligation was owed.

�The Special Rapporteur's proposal for article 32, on distress, had been substantially the same as the formulation proposed on first reading, but the Commission had indicated support for certain drafting changes suggested by the Special Rapporteur.

With regard to paragraph 1, the Committee had agreed to delete the word Aextreme@ before Adistress@ on the grounds that distress had been defined in the article and Aextreme@ appeared to add a further criterion which had not been intended and created confusion.  In addition, the word Adistress@ had been used in a similar context without further qualification in article 18, paragraph 2, of the United Nations Convention on the Law of the Sea.  The Special Rapporteur had further proposed that the State agent whose action had been in question must have reasonably believed, on the basis of the information that had been or should have been available, that life was at risk.  The criterion of Areasonably believed@ had not been included in the text adopted on first reading.  The Committee had agreed with the Special Rapporteur that, in situations in which the State agent was in distress and had to act to save lives, there should be a certain degree of flexibility in the assessment of the condition of distress.  One could not use a completely objective test as had been done in the text adopted on first reading.  The Committee had agreed with the idea that there should be some, but not too much flexibility in article 32.  It had therefore revised the Special Rapporteur's proposal to read that Athe author of the act in question had no other reasonable way, in a situation of distress ...@.

Three issues should be emphasized in connection with article 32.  First, it was the author of the act, and not the State, that was in distress.  Second, the Ano other reasonable way@ criterion provided some flexibility regarding choices of action by its author in saving lives.  The commentary would explain that the words Areasonable way@, while allowing for some flexibility, should nevertheless be narrowly construed, having regard to the exceptional nature of the circumstance.  Third, the choice of the act by the author was for the purpose of saving lives.  Hence, any comparison of alternatives available to the author in distress had to take into account the object of the act in question.

�Article 32, paragraph 2, was similar to article 31, paragraph 2, and was an exception to paragraph 1.  His explanations for the structure and drafting of paragraph 2 (a) of article 31 applied equally to paragraph 2 (a) of article 32.  Paragraph 2 (b) was identical to the last sentence of paragraph 2 of article 32 adopted on first reading, except for the change of the word Aconduct@ to Aact@ to avoid any confusion with the word Aconduct@ in paragraph 2 (a).  Paragraph 2 (b) stipulated that distress did not apply if the act in question was likely to create a comparable or greater peril.  That provision struck a balance with paragraph (1) by providing an objective test for assessing and limiting the standard of Areasonable way@ in paragraph 1.  The commentary would explain the words Acomparable or greater peril@, which must be assessed in connection with the saving of lives.  The title of article 32 remained unchanged.

Article 33, on state of necessity, as proposed by the Special Rapporteur, had closely resembled the version adopted on first reading, save for some minor amendments, such as the use of the present, instead of the past, tense.  It was the only article in Chapter V drafted in the negative.  While it had been considered to be one of the most controversial articles of Part One when the Commission had adopted it in 1980, it had provoked little comment from Governments.  The first sentence of paragraph 1 was identical to that adopted on first reading, except for the replacement of the words Astate of necessity@ with the word Anecessity@.  

�In the light of comments that the text adopted on first reading had been too narrowly drafted, the Special Rapporteur had revised the article to extend the concept of necessity to the protection of a common interest, but it was still not fully compatible with contemporary international law.  Many members had supported the idea that it ought to be possible to invoke necessity in order to protect the essential interest not only of the State but also of the  international community.  Nevertheless, such a provision would have to be drawn up with great care so as to guard against abuse.  The Committee had therefore revised paragraphs 1 (a) and 1 (b).  The purpose of paragraph 1 (a) was no longer to safeguard solely the essential interest of a State in a bilateral context, but embraced a wider interest.  That concept would be elucidated in the commentary, which would explain that the word Ameans@ was not limited to unilateral action, but might also comprise other forms of conduct available to the State through cooperative action with other States or through international organizations.  Nevertheless, in order to understand the scope of paragraph 1 (a) it should be read together with paragraph 1 (b), where the words Aor States@ were intended to cover situations where the cumulative impact of an act on States towards which an obligation existed was such that it outweighed the benefit to the acting State.  

The Committee considered that the phrase Aan essential interest ... of the international community as a whole@ in paragraph 1 (b) might overlap with the notion expressed in paragraph 2 (a).  Nevertheless it elected to retain the phrase in paragraph 1 (b), since it was a broader concept than that of peremptory norms contained in paragraph 2 (a).  An essential interest of the international community as a whole might or might not be a peremptory norm.  There might be an essential interest of the international community as a whole which was not embodied in peremptory norms.  The commentary would also explain that some treaties had already addressed the question of necessity in the treaty itself, so necessity could not be invoked as an additional ground for a breach of the obligations imposed by such treaties.

To avoid abuse, the commentary would make it clear that the action of a State under paragraph 1 (a) would have to be warranted by some relationship between the acting State and the essential interests being protected, although such interests were not entirely subjective.  Nonetheless, the act would have to be the only means by which the State could protect that interest.  If there were other means of protecting the essential interest through cooperative action or action by international organizations, then that alternative course of action should be followed.  The essential interest of a State which would be impaired would not necessarily have to be an essential interest connected with the obligation.  It could be some other essential interest of the States towards which the obligation existed.  The Committee was therefore of the view that the vagueness of the words Aor of the international community as a whole@ would be acceptable.  Thus the paragraph 1 (a) was a ground for precluding reliance on necessity and had to be as restrictive as possible.  

�Paragraph 2 precluded reliance on necessity.  Paragraph 2 (a) prohibited any action in the name of necessity that breached a peremptory norm.  Paragraph 2 (b) covered situations where the obligation itself ruled out the invocation of necessity, for example, nonnderogable obligations under humanitarian law.  Those issued would be explained in the commentary.  Paragraph 2 (b) no longer retained the words Aexplicitly or implicitly@, because the text was no longer confined to the exclusion of necessity by a treaty and applied to any such exclusion under international law.  The commentary would clarify the relevance of the notion of Aexplicitly or implicitly@ in relation to paragraph 2 (b) and, in particular, with reference to its application to treaty obligations.

In paragraph 2 (c) the qualification of Amaterially@ contributing to the situation of necessity had been deleted on the understanding that the commentary would explain that the contribution of the State should be serious and substantial.  Paragraph 2 (c) did not parallel paragraph 2 (a) of article 31, which dealt with a similar issue.  The Committee considered that lack of consistency to be justified.  Force majeure was a rarer occurrence than the state of necessity, which had to be construed narrowly.  Furthermore, the Committee believed that the scope of the article on the state of necessity should be narrowly delimited.  The title of the article remained unchanged.

The Committee had renumbered article 34 adopted on first reading as article 29 ter.  Article 34 as such had therefore been deleted.  In the Committee's view, article 34 bis was closely related to the articles of Part Two on countermeasures and to issues concerning dispute settlement in Part Three.  The text of that article would therefore be significantly affected by deliberations on countermeasures and, conceivably, by what the Commission might decide in respect of jus cogens norms, given the special connection between dispute settlement and the jus cogens provisions of the Vienna Convention on the Law of Treaties.  The Committee would consequently review the article after the Commission had considered countermeasures and dispute settlement.

�Article 35 was a Awithout prejudice@ clause.  The text adopted on first reading had contained a reservation on compensation for harm arising from four of the circumstances precluding wrongfulness.  The Special Rapporteur had suggested that the article be reworded in order to make it clear that Chapter V had a merely preclusive effect.  When a circumstance precluding wrongfulness ceased or stopped having a preclusive effect for any reason, the obligation in question (if it was still in force) again had to be honoured.  As the Commission had supported that idea, the new text had two subparagraphs.  Subparagraph (a) addressed the question of what would happen when a condition preventing compliance with an obligation no longer existed or gradually wound down.  The words Aand to the extent@ were intended to provide for situations in which the conditions preventing compliance with an obligation gradually became less and allowed for partial performance of the obligation.  Although the text was a reformulation of the version proposed by the Special Rapporteur in his second report (A/CN.4/498), the substance had not changed.  The Committee believed that the revised text was clearer, comprehensive and more elegant.  The commentary to the article would indicate that compliance with an obligation also included cessation of the wrongful act.

Subparagraph (b) was similar to the article 35 adopted on first reading.  The Commission had supported the idea behind the Special Rapporteur's text, which proposed that the possibility of compensation be restricted to situations of distress or a state of necessity and also limited financial compensation to actual harm or loss, in order to avoid confusion as to whether the subparagraph dealt with the question of restitution or compensation for moral damage.  Nevertheless, there were difficulties in restricting the possibility of compensation to only two of the circumstances precluding wrongfulness and so the Committee had deleted any reference to an article in subparagraph (b).  Similarly it had deleted the word Afinancial@ before the word Acompensation@ because compensation in cases covered by that provision might not be limited to pecuniary compensation but might also include equivalent compensation.  Since the word Acompensation@ was used in Part Two in a narrow sense, the commentary would explain what remedies under that provision were covered by the term Acompensation@.  The use of the term might have to be reconsidered when the relevant articles of Part Two had been examined.  Subparagraph (b) likewise limited compensation to Amaterial harm or loss@.  The Special Rapporteur's second report had made it clear that the question of compensation was limited to material harm and did not include moral harm.  That idea would also be explained in greater detail in the commentary.  Lastly, payment of the compensation referred to in article 35 (b) was not limited to the State most directly affected.  It was sufficiently general to extend to third States as well.  The title of the article had remained unchanged.  Lastly, he reiterated that the Committee recommended that the Commission should only take note of its report.

�Mr. PELLET said that, if the Commission merely took note of the report and did not discuss it, when the topic came to be renexamined, say   two years hence, its content would have been forgotten and a new report would have to be presented in order to refresh members' memories.

Mr. CRAWFORD (Special Rapporteur) agreeing with Mr. Pellet, said that concerns about any of the articles were best aired immediately.  The reason behind the Committee's recommendation had been that it might prove necessary to amend the articles in the light of subsequent deliberations and indeed former article 22 (existing art. 26 bis) might ultimately be inserted in Chapter III of Part One.  Since it would be helpful to consolidate progress and identify outstanding difficulties, he would have no objection to perusal of the report article by article, so that the Committee could focus on any remaining problems next year.

Mr. ECONOMIDES pointed out that if the debate was to be productive, a decision had to be taken on whether the report was to be examined as a whole or article by article.

Mr. LUKASHUK said that it would expedite the Commission's work if the report was discussed as a whole.  Generally speaking, although he could support the articles drafted by the Committee, he had some doubts about one or two of them.  First, with regard to article 27 bis, the Chairman of the Committee had stressed that the control and direction of one State by another referred solely to the commission of a wrongful act and not to a wider context.  If so, subparagraphs (a) and (b) were incomprehensible.  If a State was directing another, how could it fail to know about the act in question?  With regard to article 29, on consent, he believed that from a purely legal point of view, it was hard to justify the adjective Avalid@, because any legal act had to be valid.  If consent was not valid, it was nonnexistent.  In his opinion, further thought therefore had to be given to the drafting of that article.  

�Again consideration was needed of article 29 bis.  The Chairman of the Committee had commented that the article largely dealt with rare, hypothetical cases, but such situations were often encountered in reality.  Did Article 103 of the Charter of the United Nations not constitute a peremptory norm?  Furthermore, under that Article, Security Council resolutions took precedence over a State's prenexisting obligations.  As a result, a breach of an obligation would become lawful if it rested on a Security Council resolution.  And, lastly, what of a regional agreement which provided that other obligations of a State could not run counter to that agreement?  Did existing hierarchical norms preclude the wrongfulness of an act?  While it did not appear necessary to discuss the articles in detail, the commentary should deal with that specific issue as it was of great practical significance.

The CHAIRMAN proposed that the report should be examined chapter by chapter and that comments should be submitted on each cluster, starting with Chapter III (arts. 16 to 26 bis).

Mr. PELLET pointed out that the word Adeleted@ had been added after several articles listed in document A/CN.4/L.574.  The contents of some articles, however, had not been deleted but subsumed under other articles.  It would therefore be better to put ASee ...@ and to specify where the notion or phrase was to be found.  In article 16, the word Acharacter@ had been translated as Acaractère@ in French, whereas he thought that Anature@ would be more appropriate.  He disliked the text of article 18.  Why was it couched in negative rather than positive terms?  As regard to article 24, he simply wished to ask the Special Rapporteur to set out the meaning of a Abreach not having a continuing character@ in the general article on definitions.  An explanation in the commentary was not enough.  Article 25, paragraph 1, spoke of a series of actions or omissions Adefined@ as wrongful.  It was not a wellnchosen term and Aconsidered@ would be more apposite.  Furthermore, the remainder of the sentence Aoccurs when the action or omission occurs which, taken with the other actions or omissions, is sufficient to constitute the wrongful act@ was not an improvement on the earlier text and was almost incomprehensible.

Mr. ECONOMIDES said that, unfortunately, he had not been able to attend all the meetings of the Committee.  First, he would like to see the words Aen vertu de@ replaced by Apar@ in the French version of article 16, as it seemed both stylistically awkward and semantically not quite correct.  He did not agree with Mr. Pellet's proposal to replace the word Acaractère@.  The word was appropriate, since the article was concerned with acts and obligations all having essentially the same character.  It was not a question of differences between their natures.

�However, he agreed with Mr. Pellet about article 18, the object of which was to set forth a condition, rather than define an exception.  He therefore proposed that Aà moins que@ should be replaced by Asi@.  As to article 24, Al'événement@ should be replaced by Acet événement@, as reference was being made to a specific event.

With regard to article 25, it would be difficult to find another term to replace the word Adefined@, as Mr. Pellet had proposed, although he agreed that it was not ideal.  Article 25 was concerned with an occurrence which was wrongful at the international level and which was made up of a series of acts which could be omissions or actions.  It was when that series was completed that a wrongful international event occurred.  The difficulty was to decide when such a series of actions came to an end and he could accept the wording as it stood.

Mr. CANDIOTI (Chairman of the Committee), replying to comments made on the articles in chapter III, said he would have to seek further guidance as to whether to take up Mr. Pellet's suggestion on including a reference whenever part of a deleted article had been included in an existing article.  With regard to Mr. Pellet's proposal to replace Acaractère@ by Anature@ in article 16, he felt that the latter was slightly more open to other interpretations.  Having discussed the matter at length, the Committee had felt that any word used in the context would be ambiguous.  It had been a question of selecting a word with sufficiently general applicability.  The important consideration would be to formulate a commentary that clarified the meaning of Acharacter@ in the context.

The Anegative@ wording of article 18 was a matter on which the Special Rapporteur should comment, as he had advised on the article's formulation.  However, as far as he was concerned, the meaning of the article was clear:  the obligation in question could be breached only when it was in force, at the moment the act occurred.

�As to Mr. Pellet's comments on article 25, the Committee had spent considerable time attempting to define what constituted a composite act.  The use of the word Adefined@ reflected the Committee's concern to typify a composite act as defined by the actions or omissions of which it was comprised.  He thus preferred to retain Adefined@, as it was more precise than Aconsidered@ in the context.  Finally, with regard to the proposal by Mr. Economides to amend paragraph 3 of article 24, he thought the wording was sufficiently clear as it stood.  The question whether to say Al'événement@ or Acet événement@ did not affect the substance of the article.

The CHAIRMAN said it was his understanding that the inclusion of wording to indicate that an article had been deleted was in keeping with the Commission's custom.  The practice had the merit of making clear to the reader that nothing was missing, and especially that nothing had been omitted from the articles which had been adopted.  The Commission was not bereft of information on the point which had been raised, since the Chairman of the Committee had stated in his report that articles 17, 19, 20, 21 and 23 had been deleted as a result of the reformulation of article 16.

Mr. CRAWFORD (Special Rapporteur) said he would not comment on matters such as whether the word Anature@ should replace Acharacter@ in article 16.  The Committee had already debated those matters at some length and had reached its decision.  With regard to Mr. Pellet's point about the use of the word Adeleted@, he sympathized to the extent that material contained in some of the articles had not been deleted but subsumed under other articles.  While it might be helpful to include footnotes explaining that fact, the practical problem was that it was not possible to attach the explanations of the Chairman of the Committee to the individual articles in the context of the document now before the Commission.

He could see no objection to the drafting proposals in connection with the French text made by Mr. Economides.  The Commission could take careful note of them and return to them at the Atoilettage@ phase of its consideration of the text at the next session.

�As to Mr. Pellet's first point of substance concerning the wording of article 18, it would be incorrect to couch the article in Apositive@ terms,  such as AAn act of a State is considered a breach of an international obligation if the State is bound ...@, as that excluded the notion of inconsistent conduct.  More significantly, the Anegative@ wording reflected the fact that the article constituted a guarantee against the retrospective application of international law in the area of responsibility.  With regard to Mr. Pellet's second point of substance, the drafting of paragraph 1 of article 25 had caused considerable difficulties, with the result that the English and French versions were slightly different.  The paragraph in question could apply only to a particular obligation, whereas in the previous draft it had constituted a general proposition applicable to any obligation.  Thus, the word Adefine@ had been used in the latest version precisely because of the fact that the obligation in question defined the conduct as wrongful, by reference to its composite character.  The article should be retained in its narrower form, which reflected the fact that it concerned a particularly important category of obligation.  Again, the question whether to replace Adefine@ by a different formulation could be discussed at the next session at the Atoilettage@ stage.

Mr. PELLET said he was satisfied that Mr. Economides's proposal to replace Aen vertu de@ by Apar@ in article 16 would bring the French version into line with the English, in which the word Aby@ was used.  However, it should be borne in mind that the replacement of Aà moins que@ by Asi@ in the French version of article 18 would also necessitate the replacement of Aunless@ by Aif@ in the English text.  Likewise, in article 24, paragraph 3, the introduction of Acet événement@ meant that the phrase in question in the English text would have to be modified to read Athat event@.  He was not convinced by the Special Rapporteur's clarification concerning article 18.  Surely, a positive text along the lines of AAn act of a State shall be considered a breach of an international obligation only if ...@ would meet the concerns the Special Rapporteur had expressed?  Lastly, although also unconvinced by the explanations he had heard concerning his comments on article 25, he would withdraw his objections.

The CHAIRMAN invited the Commission to consider the cluster of articles under Chapter IV, AResponsibility of a State in respect of the act of another State@, namely articles 27, 27 bis, 28 and 28 bis.

�Mr. PELLET said he wished to place on record his continuing preference for the former version of the heading of article 27 bis, which referred to ADirection or control@, rather than the latest version which read ADirection and control@.  Either direction and control amounted to the same thing, in which case there was no need to complicate matters, or there was a difference between the two terms.  That being so, a State would not escape its responsibilities whether it exercised direction or whether it exercised control n the use of the word Aand@ gave the impression that responsibility occurred only when a State exercised both together.  The thing missing from the article was that responsibility could only be partial if the direction or the control was not complete.  However, a State which exercised direction or control bore responsibility because of the wrongful act.

Partial control or direction still engaged State responsibility for the internationally wrongful act.  In the Nicaragua case, for example, the International Court of Justice had probably reasoned wrongly in considering that, as there had not been complete control and direction, the United States did not bear at least a part of the responsibility for acts by the AContras@.  He regretted that the article, was not aimed at making powerful countries pay for the occasions when they avoided their responsibilities and behaved badly.

With regard to article 28 bis, he considered that the phrase Athe State which commits the act in question@ was not in keeping with the very definition of an internationally wrongful act.  The latter could be an action n and in fact one Acommitted@ an act n or an omission.  The same problem arose in article 29.  There, the Chairman of the Committee had said that an explanation would be included in the commentary to make it clear that Acommission@ could also mean Aomission@.  As it made no sense to speak in article 28 bis of committing an omission, he proposed that the text should be amended to read AThis Chapter is without prejudice to the international responsibility of the State to which the act in question is attributable@.  An action or omission was attributable to a State.  However, an act (Afait@) could not be committed by a State.  Something was committed by a State if it was an action; if it was a question of an omission, then it was not an act that was being committed.  Thus, in the final Atoilettage@, he would like to see Acommet le fait@ replaced by Aauquel le fait en question est attribuable@.  The problem, however, was not one of French, but of logic.

Mr. ELARABY said he found that article 28 (a) gave a somewhat contradictory impression.  The same applied to paragraph 2 of article 31 and although the latter, strictly speaking, came under Chapter V, he would welcome clarifications on both articles from the Special Rapporteur.

�Mr. CRAWFORD (Special Rapporteur) said the critical point about article 28 (a) was that the coercion did not necessarily have to involve the use of force, i.e. it did not necessarily have to be contrary to Article 2, paragraph 4, of the Charter.  Subparagraph (a) covered any coercive act, subject to the possibility of precluding wrongfulness under Chapter V.  In that respect, article 28 had not changed since the first reading.  Under the terms of the article the State which was coerced had no choice but to do what it was being coerced to do, by reason of the very strong meaning given to coercion.  The defence of that State would be effected on a basis of force majeure, i.e. its defence would be covered by article 31.  However, the coercing State would be responsible to the injured State in such a situation.  That being so, the effect of article 28 was to transfer liability from the coerced State n which had no choice but to act in any other way n to the coercing State.  The problem raised during drafting was that it could not be said, as it had been in the first version of article 28, that the act was an internationally wrongful act of the coerced State, because under article 31 it was not.  That was the reason for the present wording of article 28.

There were two conditions for the Atransferred@ responsibility under article 28:  first, if the coerced State acted voluntarily, rather than involuntarily, it would have committed a wrongful act.  Second, the coercing State must be aware of that.  If both those conditions applied, responsibility was transferred from the coerced State to the coercing State, irrespective of the character of the coercion.  Furthermore, article 28 bis made it clear that that occurred without prejudice to any other basis for the responsibility of the coercing State.  Other situations might arise, for instance, if the coercion was intrinsically unlawful, in which case article 28 bis would apply.  Article 28 was intended to deal with a situation in which a State was coerced to commit a wrongful act, and the injured State would otherwise be left without redress.

�It was not normally the case that a State which agreed to have forces placed on its territory was also accepting the risk that those forces would exercise coercion against it.  The assumption was that the forces in question would act lawfully.  The object of article 31, paragraph 2 (b), however, was designed to cover situations in which, for example, one State offered another State a guarantee against the occurrence of an event, such as flooding caused by climatic factors.  In such a case, the existence of a guarantee against flooding meant that the guarantor State had accepted the risk of flooding caused by climatic conditions.  It could not then claim that the floods had occurred because of exceptional monsoon rains, which were part of the natural order of things.  On the other hand, if the floods were caused by the collapse of a dam, and not by the circumstances guaranteed, force majeure might apply.

Thus, paragraph 2 (b) of article 31 was a standard proviso of the kind found in force majeure provisions in legal systems worldwide.  It was certainly not intended to deal with a situation in which, for instance, forces located on the territory of a State stepped outside their mandate and coerced the host State.



The meeting rose at 1 p.m. 
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