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The second reading process on State responsibility

At its 52nd session (2000), the International Law Commission completed initial reconsideration of Part 2 of the Draft articles on State Responsibility as adopted on first reading in 1996.
  A complete text of the Draft articles has been provisionally adopted by the Drafting Committee and referred to the General Assembly for comment.
  The intention is to adopt a final text, together with commentaries, in 2001.
  In the meantime the ILC itself has taken no substantive decision on the Drafting Committee’s text, which remains open to further revisions in the light of any comments made.

The second reading of the Draft articles began in 1998, on the basis of detailed comments by governments.
  The first reading text itself had taken more than 30 years to prepare, under the leadership successively of Special Rapporteurs Roberto Ago (1962-1979), Willem Riphagen (1980-1986) and Gaetano Arangio-Ruiz (1987-1996).  The basic conception of the Draft articles and the content and structure of Part 1 were the work of Ago; initial articles in Part 2, including especially article 40 defining the “injured State”, were prepared under Riphagen, whose sketch for the rest of Part 2 was then substantially revised and completed under Arangio-Ruiz.  Part 3, dealing with settlement of disputes, was added, on the assumption that the text as a whole would become a convention.
 In 1998 and 1999, the ILC completed a thorough revision of Part 1 (articles 1-35).
  Although many changes in detail were made, and the text considerably simplified, the basic conception and structure of Part 1 was maintained.
  There are still five chapters, dealing successively with general principles, attribution of conduct to the State, the breach of an international obligation, involvement of one State in the internationally wrongful act of another, and circumstances precluding wrongfulness.  Of these chapters the third, dealing with the breach of an international obligation, was most significantly revised, being reduced from 10 to 4 articles.  Particularly controversial was former article 19, with its distinction between “international delicts” and “international crimes”.  Quite apart from the question whether there exists a distinct category of “State crime” in international law, article 19 had no consequences within the framework of Part 1.  Thus, for example, the same rules of attribution applied to “delicts” as to “crimes”, as did the so-called principle of objective responsibility embodied in articles 1 and 2.  After a divisive debate on the issue in 1998, the ILC decided that…

“(a)… draft article 19 would be put to one side for the time being while the Commission proceeded to consider other aspects of Part 1; (b) consideration should be given to whether the systematic development in the draft articles of key notions such as obligations (erga omnes), peremptory norms (jus cogens) and a possible category of the most serious breaches of international obligation could be sufficient to resolve the issues raised by article 19…”

Thus the issue remained to be dealt with, among many others, in the context of the second reading of Part 2.

Structure and content of Part 2

Part 2 of the first reading text, originally entitled, “Content, Forms and Degrees of International Responsibility”, dealt with a number of complex and controversial issues, in particular the definition of the concept of an “injured State”, reparation and countermeasures.
  During the Commission’s 52nd session, the Special Rapporteur introduced five sections of his Third Report dealing with the different aspects of Part 2. 
  These were successively discussed by the Commission and the proposed draft articles were referred to the Drafting Committee.  In the process the Draft articles have undergone significant restructuring and rearrangement.
In addition to Part 2, now entitled “The Content of State Responsibility”, there are two new parts: Part 2 bis, dealing with the implementation of State responsibility (including countermeasures), and Part 4 containing general provisions.
  This note briefly describes the major structural and conceptual changes from the first reading text of Part 2.

The need for reconsideration of Part 2
The text of Part 2 of the Draft Articles adopted on first reading had both positive and negative features.  On the positive side, key aspects of the draft articles (cessation, reparation and countermeasures) were formulated on the basis of detailed and careful reports of Special Rapporteur Arangio-Ruiz, whose treatment of the issues of cessation, reparation and aspects of countermeasures marked a distinct advance.
  On the negative side there was poor coordination between the articles of Parts 1 and 2, and a number of crucial issues had received inadequate attention during the first reading.
  These included, in particular:

· the identification of States entitled to invoke responsibility, either as an “injured State” or as a State with a more general legal interest in the breach of the international obligation (the so-called “differently injured” States);
 

· the election between the forms of reparation by injured States and the relationship between the modes of reparation available to a State primarily affected by the breach and other legally interested States;

· the implementation of responsibility by injured States and other States with a legal interest in the breach (for example, such issues as the invocation of responsibility and cases involving a plurality of States); and

· the legal consequences flowing from what former article 19 referred to as an “international crime” or, alternatively, from conduct amounting to a serious breach of an obligation to the international community as a whole.

Each of these issues is addressed, in more or less detail, in the revised text.

States entitled to invoke responsibility

In the first reading text, article 40, elaborating the concept of an “injured State”, was a key provision.  Indeed it was the hinge between the concept of the breach of an international obligation in Part 1 and the “rights of the injured State” in Part 2.  Part 1 was concerned exclusively with obligations, Part 2 exclusively with rights (including the right or faculté to take countermeasures), with article 40 as the sole link between them.  That article identified, in a non-exclusive way, the cases where a State or States might be considered to have a right which was the correlative of the obligation breached.  These varied from the dyadic right-duty relationship of a bilateral treaty or a judgement of an international court between two States, to cases where the right arose under a rule of general international law or a multilateral treaty and all or many of the States bound by the rule or party to the treaty could be considered “injured”.  Article 40 (3) also stipulated that in the case of “international crimes”, all other States were injured and had a right to act.Article 40 presented a number of difficulties.  The conversion from the language of obligation to the language of right was premature, and appeared to imply that all responsibility relations can be assimilated to classical bilateral right-duty relations (an assumption contradicted by the International Court in the Barcelona Traction case
).  It also seemed to equate all categories of injured State, with all apparently having the same independent (“subjective”) rights.  Even though the commentary warned that the different categories were not identical in terms of their consequences, later articles in Part 2 failed to spell out the ways in which multilateral responsibility relations differ from bilateral ones. In particular article 40 was prolix in its treatment of bilateral responsibility and erratic and uneven in its treatment of multilateral obligations.  For example, it distinguished for no apparent reason between treaty and non-treaty obligations, whereas the Draft articles in general proceed on the basis of the equality of treaty and custom for the purposes of responsibility.
  It made the unjustified assumption that regimes of common interest can only be created through express stipulations in multilateral treaties.  It singled out human rights for special treatment in vague and overly broad terms and in a way which conflicted or overlapped with other aspects of the definition.  These deficiencies necessitated a complete reformulation, leading to two new articles.  One (article 43) defines in considerably narrower and more precise terms the concept of the injured State, drawing in particular on the analogy of article 60 (2) of the Vienna Convention on the Law of Treaties.
  The second (article 49) deals with the invocation of responsibility in the collective interest, in particular in respect of obligations owed to the international community as a whole, thus giving effect to the Court’s dictum in the Barcelona Traction case.The new articles thus draw an essential distinction for the purposes of State responsibility between breaches of bilateral obligations and breaches of multilateral obligations (in particular, obligations to the international community as a whole).  The former category covers the breach of an obligation owed to a State individually.  Also treated as “injured States” are those which are particularly affected by the breach of a multilateral obligation, either because they are “specially affected”
 or because the obligation is integral in character, such that a breach “affects the enjoyment of the rights or the performance of the obligations of all the States concerned”.
 Article 43 specifies the category of “injured States” in this narrower sense:

“A State is entitled as an injured State to invoke the responsibility of another State if the obligation breached is owed:

(a) To that State individually; or 

(b) To a group of States including that State, or the international community as a whole, and the breach of the obligation:

(i) Specially affects that State; or 

(ii) Is of such a character as to affect the enjoyment of the rights or the performance of the obligations of all the States concerned.”

The contrast is with the “other States” entitled to invoke responsibility, which are specified in article 49 (1):

“…any State other than an injured State is entitled to invoke the responsibility of another State if:

(a) The obligation breached is owed to a group of States including that State, and is established for the protection of a collective interest;

(b) The obligation breaches is owed to the international community as a whole.”

This category recognizes that other States, by virtue of their participation in a multilateral regime or as a consequence of their membership of the international community, have a legal interest in the performance of certain multilateral obligations.  

Modes of reparation
On the commission of an internationally wrongful act certain consequences flow as a matter of law: the general principles involved are set out in Chapter I of Part 2.  The responsible State is under a duty to continue to perform the obligation breached (article 29) and to cease the wrongful act and offer appropriate assurances and guarantees of non-repetition (article 30).
  That State is also under an obligation to make full reparation for the injury caused, whether material or moral, by its wrongful conduct (article 31).  It may not plead its internal law as an excuse for failure to comply with these obligations (article 32).Chapter II goes on to elaborate the forms which reparation by the responsible State may take: in particular it refers, as did the Draft articles on first reading, to restitution, compensation and satisfaction.  Restitution is maintained as the primary form of reparation, but if it is unavailable or insufficient to ensure full reparation,
 compensation is payable for “financially assessable” loss.
  Where injury results which cannot be made good by either restitution or compensation, the responsible State is under an obligation to give satisfaction for the injury caused.
An important addition to this Chapter is an article dealing with interest.  Such an article had been proposed by Special Rapporteur Arangio Ruiz: despite a considerable measure of support for the basic principle in the plenary debate, his proposal miscarried and was dropped.  Instead interest was mentioned only briefly and vaguely in the article on compensation.
  On second reading, a separate article on interest was endorsed.  It provides that “interest on any principal sum payable under this Chapter shall be payable when necessary in order to ensure full reparation”.  It goes on to refer in general terms to the interest rate and mode of calculation, and provides that…

“Interest runs from the date when the principal sum should have been paid until the date the obligation to pay is fulfilled.”

Election between the forms of reparation by an injured State

Part 2 adopted on first reading appeared to conceive of all the consequences of an internationally wrongful act as arising automatically, by operation of law.  On this assumption, it was necessary to define those consequences a priori and in terms which apparently allowed for no element of choice or response on the part of other States, or indeed on the part of the responsible State itself.  This approach ignored the distinction — important in practice as well as theory — between the consequences that flow as a matter of law from the commission of an internationally wrongful act, and those further consequences which depend upon the subsequent reactions of the parties.  These may range from a refusal to make reparation (leading to the possibility of countermeasures) to a waiver by the injured State (leading to the loss of the right to invoke responsibility), with various intermediate possibilities.  These issues concern the implementation of responsibility and are the subject of Part 2 bis.The first chapter of Part 2 bis deals with a number of issues concerning the modalities of and limits upon invocation of responsibility by an injured State, including the right to elect the form of reparation.  In general, an injured State is entitled to elect as between the available forms of reparation.  Thus it may prefer compensation to the possibility of restitution, as Germany did in the Chorzów Factory case,
 or as Finland eventually chose to do in its settlement of the Case concerning the Great Belt.
  Or it may content itself with declaratory relief, generally or in relation to a particular aspect of its claim.  In the first reading text, the right to elect as between the forms of reparation was not spelt out, though it was intended to be encompassed in the formula, “The injured State has the right”, beginning each of the articles on reparation.  These articles are now expressed in terms of the obligation(s) of the responsible State.  This was done, in the first place, so as to allow for those cases where the same obligation is owed simultaneously to several, many or all States.  But it also helps clarify the right of election that an injured State may have as between the forms of reparation, and this is helpful since the position of third States interested in (but not specifically injured by) the breach will be affected by any valid election of one remedy rather than another by an injured State.  On the other hand the right to elect is not unqualified, and it is recognised in the present draft rather indirectly, by the combination of the provisions on invocation (article 44 (2)) and on waiver (article 46 (a)).

Implementation of responsibility: other issues

Although the secondary legal relationship of responsibility may arise by operation of law on the commission of an internationally wrongful act, in practice it is necessary for any other injured State(s) to respond, in order to seek cessation or reparation.  Responses can take a variety of forms, from an unofficial and confidential reminder of the need to fulfil the obligation, through formal protest, consultations, to some form of third party settlement.  The basic requirement is that the injured State draws the attention of the responsible State to the situation and calls upon it to take appropriate steps to cease the breach and provide redress.These requirements are expressed in a flexible manner in article 44, which provides that an injured State which invokes the responsibility of another State shall give notice of its claim to that State,
 and may also choose to specify the conduct that the responsible State should adopt in order to cease the wrongful act, if it is continuing, and the form reparation should take.  The latter specifications do not bind the responsible State, which has only to comply with its obligations under Part 2.  Nonetheless, it may be helpful to the responsible State to know what would satisfy the injured State, in order to facilitate resolution of the dispute.If a State having protested at a breach is not satisfied by any response made by the responsible State, it is entitled to invoke the responsibility of that State by seeking such measures of cessation, reparation, etc., as are provided for in Part 2.  While the Draft articles are not concerned with questions of the judicial admissibility of any claim pursued by the injured State before an international court or tribunal,
 certain questions which would be classified as questions of admissibility before an international court are of a more fundamental character: they are conditions for invoking the responsibility of a State in the first place.  The most obvious examples are the requirements of nationality of claims and exhaustion of local remedies, dealt with in article 45.  Both conditions are expressed in a general and flexible manner, recognizing that the detailed elaboration of the relevant rules relating to each will be considered in the Commission’s study on diplomatic protection.
 A further issue under the rubric of the invocation of responsibility by an injured State is the question of the loss of the right to invoke responsibility.  By analogy with article 45 of the Vienna Convention on the Law of Treaties, the Commission has specified two circumstances in article 46 where the responsibility of a State may not be invoked: waiver of the claim by the injured State and unreasonable delay.Waiver by the injured State may be in respect of the breach itself, or of its consequences, and may apply only to one aspect of the legal relationship between the injured State and the responsible State.
  Although it may be possible to infer a waiver from the conduct of the States concerned, or from a unilateral statement, the conduct or statement must be clear and unequivocal.
Somewhat more controversial is the question of loss of the right to invoke responsibility arising from delay in bringing the claim.  The overall picture presented by the authorities is one of considerable flexibility.
  Contrary to what may be suggested by the expression “delay”, international courts have not engaged in a mere exercise of measuring the lapse of time and applying clear cut time limits.  Rather, the decisive factor is whether the respondent could have reasonably expected that the claim would no longer be pursued.
  This notion of unreasonable delay amounting to prejudice underlies article 46 (b), which prevents the invocation of responsibility where the injured State “is to be considered as having, by reason of its conduct, validly acquiesced in the lapse of the claim”.One matter not expressly dealt with in the draft articles adopted on first reading was the general topic of claims of responsibility relating to the same act or transaction but involving a plurality of States.  This is a different problem from that of multilateral obligations, though it overlaps with it to a degree.  The legal basis for asserting responsibility of each of the States involved in particular conduct might well be different, and even if it was the same, the obligation in question might be owed severally by each of the States responsible for the conduct to each of the States injured by it.In respect of both situations (the invocation of responsibility by several States, and the invocation of responsibility against several States), the general position taken by international law seems to be straightforward.  Each State is responsible for its own conduct in respect of its own international obligations.  Each injured State (in the strict sense used in article 43) is entitled to claim against any responsible State for reparation in respect of the losses flowing from and properly attributable to the act of that State.  Such claims are subject to the provisos, on the one hand, that the injured State may not recover, by way of compensation, more than the damage it has suffered, and on the other hand, that where there is more than one responsible State in respect of the same injury, questions of contribution may arise between them.  Two new articles, articles 47 and 48, have been included in the revised text to cover these situations of a plurality of injured and responsible States.  They are without prejudice to special regimes of joint and several liability which may be provided for in specific agreements.

Relations between different forms of reparation available to injured States and other States

The distinction between injured States and other States entitled to invoke responsibility has repercussions with respect to the relationship between the modes of reparation available to each.
  Where a State is the particular victim of a breach of a collective or community obligation, its position is, in effect, assimilated to that of the injured State in a bilateral context.
  Thus a “specially affected State” or a State injured by virtue of the violation of an integral obligation is able to seek both cessation and reparation in all aspects, and can validly elect to receive compensation rather than restitution, for example, in cases where the breach has made future performance of no value to it.  Where a number of States are particularly injured by the breach no legal requirement of coordination or joint action is imposed on them, since each is by definition affected in terms of its own legal and factual situation and should be free to respond to the breach in its own right.The position of the broader class of States interested in the breach of a collective or community obligation is to some extent ancillary or secondary.  These States have the right to call for cessation of the internationally wrongful act and for assurances and guarantees of non-repetition.  They may also insist on compliance by the responsible State with the obligation of reparation under Chapter II of Part 2, though only in the interests of the injured State, which is the State primarily interested in the resolution of the dispute.
On the other hand there may be breaches of collective or community obligations where there is no injured State — for example where the primary victim is a human group or individual, or where there are no specific, identifiable victims at all (as may be the case with certain collective obligations in the environmental field, involving threat or injury to the “global commons”).  Where the primary victim is a non-State, any State party to the relevant collective obligation has the right to invoke responsibility by seeking cessation, assurances and guarantees of non-repetition and, where appropriate, reparation in the interests of the injured person or entity.
  In the case of “victimless” breaches, there is no injured State or particular beneficiary of the obligation breached in whose interest reparation can be sought, thus third States may be limited to seeking cessation and assurances or guarantees of non-repetition.

Countermeasures

If cessation or reparation are denied by the State responsible for an internationally wrongful act, a further mechanism provided by the Draft articles for the purpose of implementing responsibility is that of countermeasures.  In the first reading text, countermeasures were dealt with in draft articles 47 to 50.  These articles have been refined on second reading, in particular, to stress the instrumental function of countermeasures in ensuring compliance,
 to delimit both the prohibited subject matter and effects of countermeasures,
 and to clarify the procedural conditions for their exercise.
  Two new articles have been added, dealing with (a) “multilateral” countermeasures and (b) the termination of countermeasures.
Articles 51-54 (formerly 47-50) define the permissible scope and effect of countermeasures taken by an injured State, as defined in article 43.  Such a State or States may take countermeasures on their own account, subject only to the substantive and procedural conditions set out in articles 52 and 53.  The position is somewhat different in respect of the right of other States to take countermeasures.  The right of States legally interested in a breach of a collective or community obligation is not a right established for the personal interest of those States, but in the collective interest.  It is distinct from the interest of a State, person or entity which is the specific victim of the breach (a State subject of an armed attack, a people denied the right of self-determination etc.).  Not directly affected States
 asserting a legal interest in compliance are not seeking cessation or reparation on their own behalf, but on behalf of the victims of the breach and/or in the public interest.  But the primacy of the interests of the actual victims needs to be acknowledged in the taking of countermeasures.Where a State is the victim of a breach (and other States’ interests, if any, are of a more general character), the victim State should have the right to decide whether and what countermeasures should be taken, within the overall limits laid down by the draft articles.  By analogy from the Court’s approach to collective self-defence in Nicaragua,
 third States are not able, in effect, to intervene in a dispute by taking countermeasures if the principal parties wish to resolve it by other means.  Countermeasures by third States may thus only be taken at the request and on behalf of an injured State, subject to any conditions laid down by that State and to the extent that that State is itself entitled to take those countermeasures.  In particular, all the countermeasures taken are to be considered in determining whether the response is, overall, proportionate and, if the responsible State is cooperating with the injured State in the resolution of the dispute, other States are bound to respect that process.
  This concept of “collective” or “multilateral countermeasures” is embodied in article 54 (1), according to which the “interested” States referred to in article 49 may take countermeasures “at the request and on behalf of any State injured by the breach, to the extent that that State may itself take countermeasures”.  Countermeasures in respect of breaches where there is no injured State are dealt with in the framework of serious breaches of obligations to the international community as a whole, which are discussed in the following section.

The “article 19” problem: serious breaches of obligations to the international community
As already noted, the most controversial issues raised by the first reading text of the draft articles was the category of “international crimes” in article 19, and the consequences attaching to that category in articles 40 (3) and 51-53.
  In 2000 the Commission returned to these questions, seeking to address the issues raised by the concept of international crime within the framework of serious breaches of obligations to the international community as a whole.  In effect, this amounts to a compromise between the advocates of a distinct category of the most serious wrongful acts, and those who regard State responsibility as involving a single undifferentiated class of internationally wrongful acts.  Broadly, the elements of the compromise are as follows.  First, article 19 itself has been deleted, and the term “crime” does not appear in the text.
  This is not just a terminological matter.  Part 1 proceeds on the basis that internationally wrongful acts of a State form a single category, and that the criteria for such acts (in particular the criteria for attribution and the circumstances precluding wrongfulness) apply to all without reference to any distinction between “delictual” and “criminal” responsibility.  Secondly, the notion of “international crime” has been broken down into a number of distinct components, more closely related to the twin concepts of peremptory norms and obligations to the international community as a whole which provided its legal (as distinct from rhetorical) underpinnings.  Thus peremptory norms are referred to, expressly or implicitly, in situations involving non-derogability,
 while obligations to the international community as a whole are the vehicle for articulating the widest category of legal interests of States for the purposes of invoking responsibility.
  The primary focus in both cases is on the character of the obligation breached, rather than the circumstances of the breach.  Thirdly, Part 2 includes a chapter concerned with serious breaches of obligations to the international community as a whole.  That chapter seeks to embody the values underlying former article 19, while avoiding the problematic terminology of “crimes”.  But it required the ILC to consider two further issues: whether any additional consequences should be attached to “serious breaches” by way of reparation; and whether other interested States could take countermeasures in response to such breaches.

(a)
Additional consequences of serious breaches of community obligations
One of the principal criticisms of the treatment of international crimes in the first reading text was the limited nature of the consequences which attached in the case of commission of an international crime, over and above the normal legal consequences flowing from commission of any internationally wrongful act.  According to former article 52, the only consequences for a responsible State of the commission of a “crime” as distinct from a “delict” were as follows:

(1) restitution was required, even if the burden of providing restitution was out of all proportion to the benefit gained by the injured State instead of compensation (whereas proportionality was a requirement for delicts);

(2) in the case of crimes, restitution could seriously jeopardize the political independence or economic stability of the responsible State;

(3) likewise, in the case of crimes measures by way of satisfaction could “impair the dignity” of the responsible State.

These “consequences” are largely incidental and even unreal.  They have been deleted from the reformulated provision dealing with the consequences of serious breaches of obligations to the international community (article 42).  In their place the Commission has endorsed the possibility of the award of damages reflecting the gravity of the breach; such damages would reflect the egregious nature of the breach committed and seek to deter its commission in the future.
  They would be available at the instance of the State which was itself the victim of the breach, or in cases where there is no such State, by any other State acting on behalf of and in the interests of the individual victims of the breach.

(b)
Collective countermeasures
“Collective countermeasures” is the somewhat ambiguous term used in the Third Report to describe reactions to breaches of collective obligations taken by not directly affected States on behalf of the victim of the breach or in the community interest.  They are not limited to situations where some or many States act in concert.  The collective element may also be supplied by the fact that the reacting State is asserting a right to respond in the public interest to a breach of a multilateral obligation to which it is a party, though it is not individually injured by that breach, or by the fact that the measures are coordinated by a number of involved States.Despite its admittedly sparse and selective nature, a number of observations can be drawn in relation to State practice
 regarding collective countermeasures:

· There does not appear to exist a distinction based on the legal source (conventional or customary) of the collective obligation which has been violated;

· Reactions are generally only taken in response to severe violations of collective obligations; 

· In cases involving one directly injured State, the victim State’s reaction seems to have been treated as legally relevant, if not decisive.

This practice provides at least some support for article 55, which limits the extent to which States, not themselves directly injured by breach of a multilateral obligation, can take action by way of countermeasures.  In cases where the violation of a collective obligation directly injures one State, other States bound by the obligation are entitled to take countermeasures on behalf of the injured State, with that State’s consent and within the scope of the consent given.  In the assessment of the proportionality of the reaction, the conduct of each State that takes countermeasures is to be taken into account.
A second situation concerns the question of countermeasures in cases where no State is “injured” — notably breaches of human rights obligations owed to the international community as a whole but affecting only the nationals of the responsible State.  The difficulty here is that, almost by definition, the injured parties will lack representative organs which can validly express their wishes on the international plane, and there is a substantial risk of exacerbating such cases if third States are freely allowed to take countermeasures based on their own appreciation of the situation.  On the other hand, it is difficult to envisage that, faced with obvious, gross and persistent violations of community obligations, third States should have no entitlement to act.As a matter of policy, the constraints and inhibitions against collective countermeasures — in particular, concern about due process for the allegedly responsible State, the problem of intervention in and possible exacerbation of an individual dispute — are substantially reduced where the breach concerned is gross, well-attested, systematic and continuing.  As a compromise between the reservations concerning collective countermeasures and the inappropriateness of allowing gross breaches to continue without any State being able to intervene, the text limits such countermeasures to those which are taken in response to serious and manifest breaches of obligations to the international community.
  States taking such countermeasures are obliged to cooperate in order to ensure that substantive and procedural conditions (particularly that of proportionality) are fulfilled.

Conclusion

It will be clear that the new text raises significant issues, both of substance and of formulation.  Indications are that it enjoys broad (but not universal) support within the ILC, although it must be repeated that the present text has not been formally adopted and cannot be regarded as settled.  In 2001 the Draft articles will be finally reviewed by the Drafting Committee in light of any further comments of governments.  The final text with commentaries will then be submitted to the Commission for its approval.  If approved, the text would then be referred to the General Assembly, most likely with a view to its adoption as a code or declaration of the international legal rules of State responsibility.
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Draft Articles on State Responsibility (2000)

First reading

Article
Renumbered article (2000)
Title (version of 2000)



PART 1  THE INTERNATIONALLY WRONGFUL ACT OF A STATE





Chapter I.  General Principles



1
1
Responsibility of a State for its internationally wrongful acts

3
2
Elements of an internationally wrongful act of a State

4
3
Characterization of an act of a State as internationally wrongful



Chapter II.  The Act of the State under International Law



5, 6, 7 (1)
4
Attribution to the State of the conduct of its organs

7 (2)
5
Attribution to the State of the conduct of entities exercising elements of the governmental authority

8 (1)
6
Attribution to the State of conduct in fact carried out on its instructions or under its direction or control

8 (2)
7
Attribution to the State of certain conduct carried out in the absence of the official authorities

9
8
Attribution to the State of the conduct of organs placed at its disposal by another State

10
9
Attribution to the State of the conduct of organs acting outside their authority or contrary to instructions

14, 15
10
Conduct of an insurrectional or other movement


11
Conduct which is acknowledged and adopted by the State as its own



Chapter III.  Breach of an International Obligation

16, 17, 18 (1)
12
Existence of a breach of an international obligation

18 (2)
13
International obligation in force for the State

24
14
Extension in time of the breach of an international obligation

25
15
Breach consisting of a composite act



Chapter IV.  Responsibility of a State in respect of the act of another State

27
16
Aid or assistance in the commission of an internationally wrongful act

28 (1)
17
Direction and control exercised over the commission of an internationally wrongful act

28 (2)
18
Coercion of another State


19
Effect of this Chapter



Chapter V.  Circumstances Precluding Wrongfulness

29
20
Consent


21
Compliance with peremptory norms

34
22
Self-defence

30
23
Counter measures in respect of an internationally wrongful act

31
24
Force majeure

32
25
Distress

33
26
State of necessity

35
27
Consequences of invoking a circumstance precluding wrongfulness



PART 2.  CONTENT OF THE INTERNATIONAL RESPONSIBILITY OF A STATE



Chapter I.  General Principles

36 (1)
28
Legal consequences of an internationally wrongful act

36 (2)
29
Duty of continued performance

41, 46
30
Cessation and non-repetition

42 (1)
31
Reparation

42 (4)
32
Irrelevance of internal law

38
33
Other consequences of an internationally wrongful act


34
Scope of international obligations covered by this Part



Chapter II.  The Forms of Reparation

42 (1)
35
Forms of reparation

43
36
Restitution

44
37
Compensation

45
38
Satisfaction


39
Interest

42 (2)
40
Contribution to the damage



Chapter III.  Serious Breaches of Essential Obligations to the International Community


41
Application of this Chapter

51, 53
42
Consequences of serious breaches of obligations to the international community as a whole



PART 2 bis.  THE IMPLEMENTATION OF STATE RESPONSIBILITY



Chapter I.  Invocation of the Responsibility of a State

40
43
The injured State


44
Invocation of responsibility by an injured State

22
45
Admissibility of claims


46
Loss of the right to invoke responsibility


47
Invocation of responsibility by several States


48
Invocation of responsibility against several States

40
49
Invocation of responsibility by States other than the injured State



Chapter II.  Countermeasures

47
50
Object and limits of countermeasures

50
51
Obligations not subject to countermeasures

49
52
Proportionality

48
53
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