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The notion of a “sanction” in international law 





Professor Abi-Saab has defined a sanction as a coercive response to an internationally wrongful act authorised by a competent social organ.  It may be inferred from that definition that a “competent social organ” is not an individual state acting in its own right, or even a small group of states so acting.  Instead it seems to refer to some competent social organ authorised to act on behalf of a collective interest, such as, for example, the Security Council. 





But some care is needed here.  The term “sanction” is not used in the United Nations Charter, and subject to one possible qualification, the Security Council, though it authorises coercive responses, does not impose “sanctions” in the strict sense.  Its powers are described not in terms of responses to internationally wrongful acts but to situations which it characterises as threats to or breaches of the peace.  As Pierre-Marie Dupuy has pointed out, these threats or breaches do not necessarily entail internationally wrongful conduct.  Indeed they may involve conduct which is exclusively within the domestic jurisdiction of the “target” state (see article 2 (7)).  Moreover the response to them is authorised in virtue of their character as threats to or breaches of the peace and not in virtue of their character as internationally wrongful acts.  So the Security Council is — with one exception — not specifically authorized to impose sanctions as Professor Abi-Saab has defined them.  It is not specifically authorized to adjudicate on wrongful conduct and to respond to it in its character as such.





In recent practice, this distinction has been obscured if not confounded.  In a number of cases (notably concerning Iraq) the Security Council has apparently taken Chapter VII action in virtue of its qualification of conduct as internationally wrongful.  Moreover it has established bodies such as the United Nations Compensation Commission with a view to obtaining something which it is impossible to distinguish from restitution and compensation as those terms are used in the law of state responsibility.  





It is true that in the case of aggression the Security Council is specifically authorised to determine that there has been an internationally unlawful act of a certain kind, and to respond accordingly.  Unlike threats to or breaches of the peace, the concept of aggression seems to be in principle legally defined, however much in practice it has escaped authoritative definition.�  A determination under article 39 of the Charter that there has been an act of aggression entails what amounts to a binding judgment by an international executive organ.  We may wish to say that the Security Council’s action against Iraq, and in particular its action in establishing the United Nations Compensation Commission,� is justified on the basis of an implicit (and factually justified) finding of aggression by Iraq against Kuwait.  That might help to limit the scope of the “precedent” set by the relevant resolutions.  On the other hand, it ignores two facts.  First, the Security Council has never actually qualified conduct as aggression, even when it would have been justified in doing so.  Secondly the powers of the Council under Chapter VII are no differently expressed in the case of aggression than they are in cases of threats to or breaches of the peace.  Perhaps the Security Council does not judge conduct as aggression because it has no need to do so?





Countermeasures in the Draft Articles on State Responsibility (1996)





I turn to the question of countermeasures in the law of state responsibility, which has been the subject of continuing discussion in the International Law Commission.�  What is the relationship between countermeasures and sanctions as defined above?





Special Rapporteur Roberto Ago, who was responsible for the basic conceptions underlying the Draft Articles, had to face this question directly.  Did state responsibility involve in its essence a series of secondary legal obligations in the framework of restitution and compensation, or was it essentially concerned, as Kelsen and some others thought, with a form of sanction in response to an internationally wrongful act?  Ago thus faced an older doctrinal controversy of an entrenched kind, with two well defined views.  He resolved it, as so often such controversies are resolved, by adopting elements of both views — by having, as it were, something of both worlds.�  He conceived state responsibility as concerned with reparation in the general sense — restitution, compensation, etc. — and as a form of sanction.  Countermeasures in effect sanction the failure to cease internationally wrongful conduct and to provide reparation, and they do so even where the wrongfulness is strictly bilateral, i.e. where it arises exclusively between an injured state and a state responsible for internationally wrongful conduct vis-à-vis the former state.





The only provision on countermeasures which Judge Ago actually proposed was article 30.  In its first version this read:





The international wrongfulness of an act not in conformity with what would otherwise be required of a State by virtue of an international obligation towards another State is precluded if the act was committed as the legitimate application of a sanction against that other State, in consequence of an internationally wrongful act committed by that other State.�





Although this formulation did not use the term “countermeasure”, it clearly covered countermeasures and it further implied that countermeasures might be taken by way of sanction or punishment for wrongful conduct.  In its reformulation of the proposal, the ILC was more reserved.�  The term “sanction” was dropped and replaced by “measure”.  The title of the article became “Countermeasures in respect of an internationally wrongful act”,� indicating that the legitimate measures to which article 30 applies are considered as countermeasures.  But nonetheless the breadth of Ago’s original conception was retained.  Article 30 as adopted on first reading read:





The wrongfulness of an act of a state not in conformity with an obligation of that state is precluded if the act constitutes a measure legitimate under international law against the other state in consequence of an internationally wrongful act of that other state.





Thus countermeasures were considered as “legitimate” if taken in response to an internationally wrongful act.  Their wrongfulness was precluded to the extent that they were a legitimate response to such an act.





Article 30 had two further features.  First, it did not define in what circumstances countermeasures are “legitimate” under international law.�  So it left entirely to one side the question to what extent countermeasures are legitimate in any given case.  Secondly, it referred to countermeasures in indefinite terms, that is, as an act of state A not in conformity with an obligation of state A towards state B and carried out in consequence of an internationally wrongful act of state B.  That is a broad conception of countermeasures.





To an extent these features are now addressed in Part 2.  First, a serious effort is made in articles 47-50 to define the circumstances in which countermeasures may be legitimate, and to impose limitations on the taking of countermeasures to prevent abuses.�  Secondly, the approach taken to countermeasures is an instrumental rather than a punitive one.  Countermeasures are measures taken not with a view to the punishment of the state which committed the internationally wrongful act, but with a view to ensuring that the state ceases the internationally wrongful act (if it is a continuing act) and provides reparation.  Countermeasures are seen as instrumental to obtaining reparation in the broad sense.  To this extent Professor Arangio-Ruiz’s conception of a countermeasure, as embodied in Article 47, is narrower than that implied by article 30.  Conduct is not a (potentially legitimate) countermeasure merely because it is taken in consequence of an internationally wrongful act: it must be taken in response to an internationally wrongful act and with a view to obtaining reparation.  





In the Case concerning the Gabcikovo-Nagymaros Project, the Court took this one step further.  It referred, in passing, to “one other condition for the lawfulness of a countermeasure, namely that its purpose must be to induce the wrongdoing state to comply with its obligations under international law, and that the measure must therefore be reversible”.�  This is a useful clarification, and like Part 2 of the Draft articles it leaves questions of punishment or reprisal to one side.





Notwithstanding this instrumental approach, countermeasures — as defined in article 47 — seem to satisfy two of the requirements for sanctions laid down by Professor Abi-Saab.  They are measures taken in response to an internationally wrongful act and they are, or may well be, coercive in their effect.  But they do not meet his further requirement, since they are taken not by a “competent social organ” but by an individual state injured by the act in question.  The injured state is in its own right and on its own account.  It is attempting to vindicate, by measures otherwise unlawful, what the ILC’s commentaries repeatedly refer to as its “subjective” rights.  I suppose we might say that an individual state lawfully (or legitimately) imposing countermeasures is acting as a “competent social organ”.  But it is doing so only indirectly, if at all: it may be acting quite selfishly and without any regard for the interests and views of other states.  The Draft Articles presently draw no distinction between a state acting solely in its own interest and one acting in some more general interest.  





To complete the picture let me refer to some other aspects of countermeasures as articulated in the Draft articles adopted on first reading.  First of all, article 39 reserves entirely the question of actions taken pursuant to the Charter.  The whole question of Chapter VII action falls outside the scope of the Draft articles.  Countermeasures and Charter action are now seen as distinct domains.  Secondly, however, countermeasures may be taken in respect of collective violations, even though there is no coordination of the action to be taken.  This can be clearly seen if one reads articles 47-50 in light of the general definition of “injured State” in article 40.  Any state so defined may take countermeasures, and it may do so to enforce its own view of what is required, under international law, by way of reparation for an internationally wrongful act.�  This is understandable where “subjective” rights are concerned — that is to say, rights specific to the state taking countermeasures.  But it is more problematic when the state is complaining of a breach of an obligation in the performance of which it has a general interest common to all or many states.  Article 40 identifies a number of cases where this will be so, e.g. breaches of general human rights, and so-called “international crimes” of states.  But it seems odd to equate the breach of such obligations with violations of the subjective rights of individual states, e.g. under a bilateral treaty. 





The tendency to treat solidary obligations, i.e. obligations held in common to all or many states, as if they were bundles of individual obligations is reminiscent of the older view of the multilateral treaty as a “bundle” of bilateral treaty relations.�  But the whole point of the Court’s dictum in Barcelona Traction was to distinguish some few solidary obligations of a general character from the normal run of bilateral obligations.�  To disaggregate solidary obligations at the threshold of their potential application seems pointless and self-defeating.  





A further and perhaps related tendency is to equate solidary obligations with “objective” rights under international law, such objective rights as may be entitled to respect from all.  There are many such rights, for example those associated with territorial sovereignty, yet these seem to have nothing to do with the special category of solidary obligations referred to by the Court in Barcelona Traction.  A state which has sovereignty over a given territory is the holder of what may be called a “subjective” right (or a bundle of such rights), even though such a right is held as against the world.  Traditional international law had such conceptions, yet seemed to have no need for a category of “erga omnes obligations”. 





Both tendencies can be seen in the dissenting opinion of Judge Weeramantry in the East Timor case.  Seeking to escape from the dilemma presented in that case by the Monetary Gold principle,� he asserted that: 





An erga omnes right is, needless to say, a series of separate rights erga singulum…  These rights are in no way dependent one upon the other.  With the violation by any state of the obligation so lying upon it, the rights enjoyed erga omnes become opposable erga singulum to the state so acting.�





But this confuses the assertion of a legal right with the procedural conditions required for its implementation.  The problem was to determine that state B, Australia, had infringed the right and, on a certain view of the matter, it had only done so if state A, Indonesia, had first infringed it.  A more direct approach to the Monetary Gold problem seems to have been required in that case, or a more subtle one.�





Possible approaches to countermeasures and sanctions: The ILC’s second reading





Clearly the question of countermeasures or other collective action taken in response to a breach of solidary obligations needs further thought.  Indeed it is one of the most difficult questions facing the ILC in its remaining work on state responsibility,� and it may be useful therefore to say something briefly about the issues which will arise as the second reading progresses.





The essential problem will have already become clear.  In the modern world it is impossible to think of state responsibility exclusively in a bilateral way, or simply to reduce the effect of multilateral obligations to bilateral ones, as Judge Weeramantry sought to do in the passage just quoted.  The Draft Articles strikingly demonstrate this in article 40, which defines “injured state” in a very broad way.  The inspiration was, no doubt, the famous and wholly unnecessary dictum of the International Court in the Barcelona Traction case.�  But on the occasions when the International Court has been concerned with obligations to the international community as a whole, for example in the Second South West Africa cases or in the East Timor case, it has been much more reticent about those obligations than it was in Barcelona Traction.  It may be that the nearer you come to obligations erga omnes, the more reticent you become about them.





Reticence hardly seems an option, however, for the ILC in its work on state responsibility.  And the problem is exacerbated if we think of the notion of “international crimes of state”.  If there are “crimes of state” in the proper sense of the word, there must presumably be sanctions in the proper sense of the word as well, i.e., in the narrow and strict sense given by Professor Abi-Saab.  But the Draft Articles having, with a flourish, announced the concept of international crimes of state in article 19, when one gets to the consequences of the crimes in Part II the mountain appears to have divided and produced a mouse.  The consequences are trivial, they are poorly defined, and they are not specific to the most serious violations of the most serious norms (even if we can get agreement on what these are).�





The ILC has set aside Article 19 for the time being pending further consideration.�  Instead it is looking carefully to see whether there are ways in which the notion of peremptory norms and the closely associated notion of obligations to the international community as a whole can be reflected in the Draft Articles, independently of the qualification of conduct as “criminal”.  While it remains to be seen whether that will be achieved, there is provisional agreement on including compliance with norms of jus cogens in Chapter V of Part 1 of the Draft Articles as a circumstance precluding wrongfulness.�  That will be a significant step, of equivalent importance in the field of responsibility to the inclusion of Article 53 in the Vienna Convention on the Law of Treaties.  It is true that the vehicle of jus cogens has rarely, if ever, left the garage of Article 53,� and the same may be predicted for the proposed Article 29 bis of the Draft Articles on State Responsibility.  The legal consequences of peremptory norms in most cases may well be less direct and more subtle than outright invalidity or the suppression of one obligation by another.  It is, still, something to have two garages.





Another issue is whether the Draft Articles should deal with countermeasures at all.  A number of states (numbering among them certain states which are accustomed to taking countermeasures) take the view that the definition of countermeasures in Part II is unnecessary and counterproductive.  All that is needed is the recognition that countermeasures preclude wrongfulness.�  This would be an acknowledgment of the lex lata, but a very discreet one: a statement that there is lex lata without any attempt to say what it is.  But this does not seem a desirable approach.  For example it would be difficult to support a statement in Article 33 that necessity may preclude wrongfulness without going on to specify under what conditions it does so,� and the same surely applies to countermeasures.  Indeed it applies a fortiori, since countermeasures are much more often invoked than necessity.  Thus the ILC has decided that it will not attempt to reformulate Article 30 in Part I until it has decided whether countermeasures will remain in Part II.  If countermeasures are left out of Part II and we revert to a conception of state responsibility as exclusively concerned with reparation and not at all concerned with countermeasures, then those countermeasures which preclude wrongfulness in Chapter V of Part I should be more precisely defined.�





This brings us back to the question how countermeasures are to be conceived.  As the Court affirmed in its valuable discussion of countermeasures in the Gabcikovo-Nagymaros case, countermeasures ought to be seen as instrumental.  That is, they are part of a process of obtaining cessation and reparation for wrongful conduct; they do not involve freestanding rights.�  It is significant that the international community has moved away from the classical terminology of reprisals and towards the notion of countermeasures as temporary, reversible steps taken in response to, and for particular purposes in relation to, prior internationally wrongful conduct.  This idea is already reflected in Part 2 and there are good reasons for maintaining it in the “dynamic” context of that Part, rather than limiting it to the “static” context of Part 1. 





A remaining problem is that of collective countermeasures.  It may be that the law of collective self-defence is not well defined in state practice.  But the Court clarified it to a degree in the Nicaragua case, in particular by requiring that measures of collective self-defence be taken at the request of the injured state (the state which is the subject of the armed attack).�  That must be right in principle, whatever difficulties there may be in the injured state expressing its consent.





The notion of collective countermeasures is more obscure and unstudied.  Whatever the position with self-defence, it cannot be limited to interstate relations, as the law of self-defence is normally limited.  The interests being protected are wider and more diffuse.  In particular they concern not only the interests of states but also those of human groups and individuals, and this creates significant questions of representation which do not normally arise in the context of the interstate use of force.�  A key point of the definition of the injured state in Article 40 is that it opens up the system to major forms of collective countermeasure.  Under the existing text, many states are defined as injured in relation to a single wrongful act and all of those states are apparently entitled severally to take countermeasures under Part II.  So every state in the world, in response for example to a breach of fundamental human rights, or many states in the world, in response to a breach of certain multilateral conventions, may be entitled to take countermeasures, and to do so on their own separate account.  How the principle of proportionality operates in that situation, what the constraints are on collective countermeasures, is very uncertain.  





Again we see that ideas of state responsibility have developed within the matrix of bilateral relations and so-called “subjective” rights.  But there must be a more differentiated approach to responsibility than this.  Formulations which may be appropriate to classical bilateral responsibility are not necessarily appropriate for solidary obligations, especially obligations to the international community as a whole.  Article 40 is a clear illustration: it fails to distinguish the two categories, and yet it seems that the way forward must involve a distinction between them.  Accepting, on the basis of the Barcelona Traction dictum, the proposition that there is a legal interest of states at large in respect of violations of certain obligations, to conceive that legal interest in the same way as the subjective rights of an individual state in a bilateral relationship with another state seems a fundamental error.  It has the effect, among others, of turning human rights first into collective state rights, and then into individual state powers of reaction, and of doing so a priori — which is all rather problematic. 





Thus there is an important task ahead in dealing with collective countermeasures.  What happens if a collective countermeasure is taken when the state which is most directly affected does not want that countermeasure to be taken, or is satisfied with the situation on the basis of some lesser form of reparation?  To what extent are third states entitled to intrude on a dispute settlement process, in respect of a breach of a norm of community interest, which is in fact of primary concern to another state?  These questions you might think go well beyond the law of state responsibility.  But just as the law of the Charter has been, as it were, flowing up the rivers of state responsibility in ways previously unforeseen, so the process may be happening in reverse.
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