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LEGAL ASPECTS OF UN ECONOMIC SANCTIONS


United Nations economic sanctions during the ‘90s have been defined as a “tool for all seasons”.  Indeed, after the end of the cold war, a broad and growing range of situations has been determined by the United Nations Security Council as threatening or breaching international peace and security.  The Security Council, while occasionally authorizing the use of military force (Iraq, Somalia, Bosnia and Herzegovina, Rwanda), has more often utilized non-military measures in order to enforce compliance with its decisions.  Examples go from the invasion of Kuwait by Iraq and the later discovery of the latter’s arsenal of weapons of mass destruction; to conquest of territory by force and gross violations of humanitarian law in the case of the Federal Republic of Yugoslavia; and from the support of international terrorism in the case of Libya, Sudan and Afghanistan’s Talebans; to particularly vicious civil wars in countries such as Somalia, Liberia, Sierra Leone and Rwanda. In the extreme case of Haiti, the breakdown of democratic governance, coupled with massive violation of human rights, was the trigger for the imposition of sanctions. 

What is thus remarkable is the increased willingness of the Council to determine that internal situations which do not materially threaten international peace – in the sense of being likely to provoke an international armed conflict - meet the requirements of Article 39 of the UN Charter.  In particular, massive violations of human rights and humanitarian law, as well as massive displacement or suffering of civilian populations deriving from or increased by internal armed conflicts (with or without external support), have prompted the Council to take action under Chapter VII.  In a parallel development, the Council has on several occasions based its finding of a threat to the peace and the consequent imposition of sanctions on a determination of a violation by the target state of legal obligations of fundamental importance for the international community.  Examples go from the act of aggression and the other grave violations of international law committed by Iraq, to the massive violations of humanitarian law and basic human rights committed in the former Yugoslavia.


The Security Council has utilized a variety of non-military measures under Article 41 of the Charter.  In the case of Iraq, the Federal Republic of Yugoslavia (Yugoslavia) and Haiti, the Council imposed a full commercial and financial embargo, complemented by measures such as a flight embargo and prohibition of participation in sporting events.  In most other cases, however, the Council has been more selective.  In the case of resolutions 748 (1992) and 883 (1993) on Libya, for example, prohibition of flights to and from that country was supplemented by the obligation to freeze Libyan assets and the prohibition to export oil-related equipment.  In the cases of Angola, Haiti and Sudan, the authorities considered responsible for the occurrence of a threat to the peace were targeted through, among other things, limitations to their movements outside their countries.  In a remarkable number of cases of civil wars, as noted above, the Council imposed an arms embargo against the country concerned, not so much to target one of the parties to the conflict as to prevent the escalation of the conflict by stemming the flow of weapons to all the parties.  In some cases, however, such as those of Angola and Sierra Leone, States were prohibited to supply weapons to a particular group or faction considered responsible for the conflict.  It is thus evident that, confirming a trend initiated with the sanctions against Southern Rhodesia, not only states can be the target of United Nations enforcement measures, but any identifiable group or institution somehow responsible for a situation falling under Article 39 of the Charter  
.  

The practice of the Security Council during the ‘90s shows a growing inclination to target sanctions, either by imposing a limited range of measures or trying to affect directly decision-makers by, for example, providing for the freezing of individual bank accounts or the prohibition of entry visas as in the case of Haiti.  Also the conditions for the entry into force and the termination of the sanctions have undergone an evolution during the ‘90s, for example by the setting of objective conditions for the automatic lifting or suspension of the sanctions without the need for a further decision by the Council, thus avoiding a possible exercise of the veto by the permanent members (the so-called “reverse veto”).  Another development was the progressive reduction of the scope of the sanctions, linked to certain actions by the target state, to reward and encourage its compliance with the Council’s requests.


In the case of Iraq, Yugoslavia and Haiti, the enforcement of trade sanctions was given a military and collective dimension through an authorization by the Security Council to states and, in the case of Yugoslavia, also regional organizations, to intercept and if necessary divert vessels so as to prevent contraband with those states.  Adopted under Chapter VII of the UN Charter and foreseeing the use of “all necessary measures”, those decisions clearly allowed the limited use of military coercion.  Their basis under Chapter VII raised remarkable conceptual problems, especially at the time of adoption in August 1990 of resolution 665 (1990) on Iraq.  The reluctance to admit that they fall under Article 42 led to the theory that they somehow fell between that Article and Article 41 since they were instrumental to the enforcement of non-military measures (“Article 41 and-a-half”).


The reason for the popularity of economic and other sanctions as the tool of choice to respond to disruptions of international public order lies in the nature of these measures as well as in their evocative and communicative value.  Faced with the urge to “do something” about complex international crises or harrowing internal conflicts entailing massive human suffering and intense media attention, governments have seen collective non-military measures as an acceptable minimum common denominator for action.  Reluctant to involve themselves directly through potentially risky and unpopular military interventions, policy-makers in western countries have opted for “remote-controlled” measures such as economic sanctions whose burden would be more internationally diluted and which also served additional purposes, occasionally as important as coercing a change in behaviour in their target.  These purposes include rallying support around a cause, as successfully used in the Gulf crisis in anticipation of military measures; to communicate to the target disapproval and rejection by the international community; to reaffirm the norm violated by the target state; to act as a deterrent vis-à-vis states and other actors contemplating similar actions; and to satisfy domestic audiences.  The coexistence of different functions and motives, express or implied, behind a UN sanctions regime makes it difficult to assess its effectiveness: certain measures can actually be “effective” even without achieving the goals stated by the Security Council.


Sanctions adopted under Article 41 are formulated as general prohibitions to carry out certain transactions or activities or to produce certain results beneficial to their target.  General prohibitions are then accompanied by exceptions applicable on the basis of ad hoc decisions by the organs established by the Security Council to monitor and manage sanctions (the so-called “ sanctions committees”).  The most important exceptions customarily associated with UN sanctions are those destined to satisfy essential needs of the civilian population of the target state.  For example, both resolutions 687 (1991) on Iraq and resolutions 757 (1992), 760 (1992) and 820 (1993) on Yugoslavia allow the supply of medical products and foodstuffs, as well as of other commodities and products “for essential civilian needs” approved on a case-by-case basis by the respective sanctions committees.


The measures imposed by the Security Council are normally non-self-executing but must be translated into legislative and regulatory measures  at the national level to secure their implementation. Articles 41 and 48 of the UN Charter lay emphasis on the sovereign duty and right of each individual Member States to interpret, implement and enforce the measures adopted by the Security Council on behalf of the international community.  At the same time those Articles, in conjunction with Article 103 of the Charter, constitute the source of legitimization that shields implementing States from  incurring international responsibility for violating previous international obligations towards the target State.  

Collective measures imposed by the United Nations are thus transformed into a web of bilateral legal relations between each implementing State and the target of the sanctions.  At the same time, several States have clearly interpreted the specific measures contained in Security Council’s resolutions as a non-derogable minimum below which there would be a violation of a Charter obligation, and as a general grant of authority to impose restrictions which may go beyond the terms of the relevant resolutions.  The United States, for example, customarily imposes sanctions additional to those explicitly adopted by the Security Council; in a similar vein, Austria as well as other Western European States froze the bank accounts of individual Yugoslavs even though resolutions 757 (1992) and 820 (1993) only referred to assets of Yugoslav agencies and companies.  This phenomenon thus creates an ambiguous relation between measures adopted by the Security Council on behalf of all Member States and measures adopted by individual States in their implementation.  Purely bilateral measures partially overlap with, and are grafted on top of, measures which more clearly find their source and foundation in a collective decision.

The structure and formulation of Article 41 measures have caused uncertainties and problems to implementing states, which the Security Council has occasionally rectified in subsequent resolutions.  Moreover, the vagaries of political compromise, and a certain linguistic inertia by the Council, have led to the repetition of the same (sometimes flawed) language in subsequent sanctions regimes.  For example, paragraph 4 of resolution 661 (1990) on Iraq does not clearly require states to freeze Iraqi assets under their jurisdiction, and several developed states were initially uncertain as to the scope of their obligations in this regard.  The Council clarified this point two months later in resolution 670 (1990).  Paragraph 5 of resolution 757 (1992) on Yugoslavia contains the very same language of resolution 661 (1990) and raised the same uncertainties.  A clarification on the obligation to freeze Yugoslav assets came, in this case, more than a year later in resolution 820 (1993).  Again, the sanctions against Yugoslavia prohibited “transshipment” through that country, even though it was clear from the debates in the Security Council and the practice of the sanctions committee that the term aimed at also including “transit” without transshipment.  In these and similar cases, the sanctions committees, which should have normally ensured the “good management” of the sanctions, did not play a significant role towards the clarification and rationalization of the measures imposed by the Council.

The institutional role of the United Nations in the implementation and enforcement of economic sanctions is mainly discharged by the already mentioned “sanctions committees”.  The committees are composed of all the members of the Council at any given time, which thus perpetuates the advantages deriving from permanent membership.  Even though all sanctions committees have the same membership, the Security Council has established formally separate committees for each sanctions regime.  The main functions of the committees are to report to the Council on how to improve the effectiveness of the sanctions, to advise States at their request on the scope of their obligations, to investigate and report to the Council on alleged violations of the sanctions, and to regulate and administer humanitarian exceptions. In the latter area, the committees have to approve individual exceptions to the sanctions at the request of States or international agencies, and have on occasion issued elaborate guidelines advising States about the scope of the exceptions and the modalities to be followed by requesters. It can be argued that the sanctions committees are an example of “split personality”, combining enforcement functions with the regulation of humanitarian exceptions.


Sanctions committees are political/administrative bodies whose practice and procedures can be quite complex, prone to politicization and at times bewildering to the observer.  They meet in private sessions, thus the records of their meetings and their working documents are mostly restricted and beyond public scrutiny.  The committees have until recently nurtured the secrecy of their proceedings as essential to ensure the effectiveness of their role.  This practice, which has been widely criticized, has been improved by some recent decisions of the Security Council: for example, the Chairperson of each committee has to brief delegations and correspondents about the highlights of each meeting, and the committees are to consider favourably requests for hearings by the target state or third states.  Since 1996, moreover, sanctions committees have begun to report regularly on an annual basis to the Security Council on their activities.  


Decisions of the Committees are addressed to their requesters by a confidential communication, normally without further publicity or circulation.  This unfortunately excludes the possibility of a more general impact of important rulings. Decisions are remarkably laconic and generally do not provide any justification.  Largely for political reasons, key members of the committees have always claimed the importance of a case-by-case approach to requests for advice or exceptions, at the cost of inconsistencies within and between sanctions regimes.  This attitude, and the virtual lack of any mechanism of accountability, have generated a rather haphazard and unpredictable jurisprudence, which sometimes reflects shifting political attitudes by individual members against the target State. Another distinguishing feature of the committees’ work is decision-making by consensus.  This gives a virtual veto to every member, but in practice ensures the leverage of the main sponsors of the sanctions, which can block requests for exceptions to an otherwise complete ban.  The politicization of the committees explains the prevalence of the “symbolism of power” over considerations of pragmatism and viability: besides the aspects just referred to, some committees have shown a tendency to micromanage implementation or monitoring measures, as well as a reluctance to delegate authority for managing or overseeing administrative or operational details

*************************

Coming now to the legal nature of Article 41 measures, it has to be stressed that the process leading to their imposition is based on three legally and conceptually distinct steps.  Firstly, the Council has to make a determination under Article 39 of the Charter, thus opening the door to the application of Chapter VII measures.  Secondly, the Council has to take a substantive decision concerning the actions necessary for removing the threat to the peace, breach of the peace or act of aggression; normally, such decision entails a request to the party considered responsible by the Council.  Thirdly, if the foregoing decision is not complied with, non-military measures may be imposed “to give effect to its decisions”, as Article 41 states.  The imposition of sanctions normally takes place with a separate resolution from that containing the substantive request, which may or may not be taken under Chapter VII.  United Nations economic sanctions cannot thus be seen in isolation, as purely punitive measures, but have to be analyzed in the context of their institutional function, i.e. that of instrumental measures to force compliance with the Council’s requests and thus achieve the restoration of international public order.  A variation on the foregoing structure, however, is represented by the above-mentioned arms embargoes imposed against countries experiencing internal conflicts.  In most of those cases, the aim of the restrictions was of a “neutral” nature, that is, to avoid a worsening of the conflict and assist in the restoration of peace by preventing the flow of weaponry to all parties to the conflict.

Historically, there have been two extreme views as to the legal nature of United Nations sanctions.  On the one hand is the “political” theory, championed by Hans Kelsen, whereby sanctions are comparable to police measures of a purely political nature to preserve or restore public order.  They are not necessarily reactions to breaches of the Charter, especially in the case of “threats to the peace” which do not fall within the prohibitions laid out in Article 2 paragraph 4 of the UN Charter.  The circumstances and modalities of their imposition thus falls entirely under the discretion of the Security Council, unfettered by considerations of law.  The Council does not have to act within the legal parameters of a given situation; it can ignore, affect and even negate the rights of the parties concerned and can create new law in specific cases through its decisions.  At the other end of the spectrum are lawyers such as Jean Combacau, who espouse a “legal” vision of sanctions and their functions.  Sanctions would thus always represent reactions against violations of Charter-based obligations, to the point of constructing an implicit prohibition for UN member states to produce the situations proscribed in a general way by Article 39.  The Security Council, even when acting as a policeman, could only intervene to protect international public order as defined under international law.  The Council, as the organ of a subject of international law, would obviously be subject to the applicable rules of that legal system and could not conclusively affect or modify the rights of the parties concerned. Other scholars (e.g. Gowlland Debbas, Bowett and Koskenniemi) have positioned themselves at various points between these two extremes.  In my view, the “political” theory of Chapter VII sanctions seems in general the most solidly grounded in the Charter as well as in the procedure and practice of the Council, especially when considering the widening of the concept of “threat to the peace” which clearly goes beyond the limits of Article 2 paragraph 4 of the Charter.

At the same time, looking back to the practice of the Security Council in connection with the imposition of sanctions, it is undeniable that the latter has repeatedly carried out what has been defined as a “quasi-judicial” function.  Even though the Council does not have autonomous judicial or law-enforcement functions (with the exception of those defined in Article 94 of the Charter), it has frequently linked its findings of threats to the peace to findings of breaches of international norms by states or other parties to a conflict of situation.  By doing this, the Council has implicitly or explicitly determined the existence and content of certain rules of international law, recognized their breach, attributed responsibility for such breaches and occasionally taken decisions concerning their consequences.  Through the mechanism of Chapter VII, such determinations impose themselves with binding force on the whole UN membership and thus affect the legal position of each member state.  In this scenario, sanctions have been used as instruments to, inter alia, coerce the cessation of an unlawful conduct as well as to impose redress by the perpetrator.  The best example is that of Iraq, whereby the Council declared legally invalid the annexation of Kuwait and made frequent determinations that Iraq had violated norms of international humanitarian law as well as those protecting diplomatic immunities and the environment.  In resolution 687 (1991), the Council inter alia determined the applicability of a bilateral agreement delimiting the Iraq-Kuwait boundary, and declared the nullity of Iraq’s repudiation of its foreign debt as well as its international liability for damages caused through its previous actions.  In the latter regard, it also put in place an institutional mechanism to manage compensation of such damages.  Sanctions were left in place to coerce Iraq’s compliance with the obligations imposed by the Council.  Also while addressing the conflicts in the former Yugoslavia and Rwanda, the Council acknowledged the occurrence of breaches of humanitarian and human rights law, determined that genocide had been committed in Rwanda, and proclaimed the nullity of territorial gains and even private transactions  (e.g. transfer of real estate) obtained through violence and coercion.

In yet other cases, the Council played a “quasi-legislative” role, clearly creating obligations or characterizing situations beyond the current state of international law.  For example, in resolution 787 (1992) the Security Council decided that, for the purpose of the restrictions imposed against Yugoslavia, also ships not flying the Yugoslav flag but which were controlled by Yugoslav interests, had to be considered as “Yugoslav”. 

While the legal findings just mentioned are instrumental to the discharge by the Council of its peace-enforcement functions under Chapter VII and do not represent an attempt by the Council to become a court of law, still the implications of having a political organ reach with binding effects for the whole UN membership determinations of a legal nature as well as dictate their consequences has caused concern and disquiet among diplomats and scholars.  The Security Council is a political and executive organ, not legally bound to respect requirements of due process or to ascertain the law and the facts to the degree of a court.  The possibilities of a distortion of the law and the legal process, as well as of the Council usurping the functions of other UN organs with grave constitutional consequences, have been noted by several commentators in the past few years.  

At the same time, it is also undeniable that the normative environment in which the Security Council operates has been changing, and with particular intensity since the end of the cold war.  The fabric of international law has become increasingly thick, regulating previously unregulated areas and transforming matters formerly of exclusive domestic relevance into issues of legitimate international concern.  Moreover, with increasing frequency and determination, the international community - especially expressing itself through the United Nations - has equated grave violations of basic legal principles to attacks to that international public order that the Security Council must maintain or restore under the Charter.  The trend in question in not entirely new and goes back to the sanctions imposed against Southern Rhodesia and South Africa in the name of self-determination and the repression of the crime of apartheid.  More recently, the repression of international aggression as well as of gross violations of basic human rights and of fundamental principles of humanitarian law has been pursued through the imposition of sanctions and other enforcement actions by the Security Council.  There is a trend in legal literature, represented for example by Simma, which has welcomed this development as part of the development of a real “public” international law endowed with centralized law enforcement functions to repress grave violations of fundamental norms of an “erga omnes” nature.  In this vision, sanctions would thus constitute a form of centralized, vertical countermeasures, substituting and replacing individual, horizontal countermeasures. The exercise of an individual right is thus replaced with the implementation of a collective function decided upon by the organ entrusted by the international community with the task of protecting its main political and normative values.  It should also be recalled that, far from being an entirely recent theory, the construction of  collective “sanctions” as instruments to enforce the international responsibility of a state in particular circumstances had already been articulated by ILC’s Special Rapporteur Roberto Ago in 1976.

However, the disquiet raised by the Council through some of its recent actions (e.g. in the Lockerbie case) has led some scholars (e.g. Bowett) to state very clearly that, while legal findings by the Council as the basis of its enforcement actions, and a consequent disposition of the rights of states subject to such measures, may be manifestations of a positive trend in contemporary international law, such findings are not absolute or unrebuttable.  The preeminence of Charter obligations, enshrined in Article 103 of the Charter, has never meant a blank check given by UN members to the Security Council to override or dispose of sovereign rights through decisions reached on the basis of a political process by a largely unaccountable organ, without the requirements of legal process and under the influence of a few powerful states.  In this connection, the validity and lawfulness of Chapter VII decisions can only be prima facie (as the ICJ has recognized, mutatis mutandis, in the Certain Expenses, Namibia and Lockerbie cases).  The political nature of the Security Council does not insulate it from the possibility of acting ultra vires its Charter basis (as stated by the ICJ in the Admission case) and does not prevent states from challenging its decisions affecting their rights and obligations.  Doubts of legitimacy of the overall institutional framework and a loss of “normative pull” of Chapter VII decision (to use an expression made popular by Prof. Thomas Franck) would be the logical consequence.

A similar, if not greater, disquiet has been caused by the consequences of prolonged and broad economic sanctions on the civilian population of the target state.  The long-standing criticism by humanitarian organizations against the sanctions on Iraq, and the rather emotional debate in the Security Council on 17 April 2000, show the magnitude of the international concern for the suffering of innocent civilians and for the probably irreversible destruction of the social fabric of a country under sanctions for a protracted period of time.  As noted above, it has been customary for the Council to include in its sanctions resolutions "humanitarian clauses" under which the supply of certain items or the performance of certain transactions or activities (e.g. unfreezing assets of the target state or allowing flights into or out of that state) is allowed on the basis of case-by-case approval by the competent sanctions committee.  

However, the evidence gathered in the case of the sanctions against Iraq, Haiti and the Federal Republic of Yugoslavia proves the inadequacy of the mechanisms established by the Council to fulfill the basic needs and fundamental rights of the population of the target state, especially for long-lasting sanctions.  This conclusion is based on several factors, which can only be mentioned here.  The approval process in the sanctions committees has proved inconsistent, cumbersome and politicized, focused on considerations other than the objectively assessed needs of the population.  Sanctions committees have implicitly adopted a concept of "humanitarian" which only aims at satisfying acute, immediate, short-term needs; the rehabilitation of infrastructure or longer-term needs have been consistently defined as non-humanitarian, with the possible exception of the oil-for-food programme. This criterion is obviously untenable in the long-term.  The abuse by the United States and United Kingdom of the practice of "holds", whereby a member of the sanctions committee suspends approval of a certain request until it has clarified doubts on its acceptability, has proved deeply disruptive.  Moreover, in most recent sanctions regimes the Council has requested the freezing of the assets of the target state; this has considerably reduced the possibility for the latter to dispose of reliable financial resources to finance humanitarian supplies.  Finally, a number of political considerations has militated against establishing standing mechanisms to make regular assessments of the humanitarian situations in countries under sanctions.  The lack of credible empirical data complicates the elaboration of a more rational system whereby limited resources, whether raised by humanitarian agencies or available through commercial mechanisms, are focused on the most urgent needs.

In response to the progressive deterioration of the situation of Iraqi civilians due to the stalemate in the Security Council on lifting the sanction, coupled with the non-functioning of the humanitarian exceptions, the Council has established by resolution 986 (1995) an unprecedented and extraordinary mechanism referred to as "oil-for-food programme".  Under such mechanism, which can be only briefly mentioned in this paper, Iraq is allowed, under strict United Nations control, to sell petroleum and petroleum products and to use part of the revenues to finance purchase of food, medicines and other humanitarian supplies, as well as urgently needed equipment for its crumbling oil infrastructure.  The paramount legal issue arising out of the oil-for-food programme is the virtual sequestering of a country's only commodity for humanitarian purposes, through the extensive use of the Council's authority to take binding decisions under Chapter VII of the Charter.  It should be noted, in this connection, that all resolutions that have extended or modified the programme have also been adopted under Chapter VII.

In the case of Iraq, therefore, the use of Chapter VII has become completely unconnected to a finding of a persistent threat to the peace.  Chapter VII is rather used as a tool to take decisions binding on Iraq as well as third states.  The Council, in other words, acts on the basis of the standing determination, in resolution 687 (1991), that a simple cease-fire is in place until the Council determines that Iraq has fully complied with its obligations under that resolution.  Until that determination occurs, the recourse to Chapter VII remains open as a matter of course, without the need for a specific case-by-case finding by the Council.

The tragic and long-term human and social consequences of UN economic sanctions, and the high level of coercion and limitation imposed by such measures on the sovereign rights of their target, has led some scholars (e.g. Reisman and Condorelli) to argue in favour of the applicability to non-forcible enforcement measures of the test of lawfulness that international humanitarian law applies to military measures.  This argument is based on two main considerations.  The first is that international law subjects in principle all forms of international coercion to a test of lawfulness, thus there is no cogent reason why such test should not be applied to collective coercive measures adopted by the Council.  The second is that the "non-destructive" nature of economic and similar restrictions, as opposed to military force, has been denied by the empirical evidence coming out of the major sanctions regimes of the 1990s and needs to be carefully re-assessed for its legal implications.  The foregoing considerations also have to be seen in the context of the paramount importance and the peremptory nature of the basic principles of protection for the human person and its dignity, enshrined in modern humanitarian law and confirmed by the recent practice of the United Nations.  It is generally argued that the applicability of principles of humanitarian law cannot be affected or trumped by the operation of Article 103 of the UN Charter.  All this reinforces, in my view, the legitimacy and conceptual correctness of testing the lawfulness of economic sanctions going beyond a certain threshold of coercion, intensity and duration through the basic humanitarian law principles of proportionality, necessity and discrimination.  

The application of the test in question necessarily raises three consequential considerations: firstly, on humanitarian grounds there is a strong preference for avoiding sweeping and complete embargoes and exploring the possibility of more limited and targeted sanctions.  The current debate on "smart sanctions" and the initiatives in this area led by countries such as Switzerland and Canada are evidence of the on-going effort to conciliate the effectiveness of sanctions with the limitation of their "collateral effects".  Secondly, there is an implicit but undeniable obligation for the Security Council to make provision for an unbiased and reliable contextual assessment of the effects of the sanctions, without which a test of lawfulness based on actual effects of the sanctions on civilians is not possible.  Thirdly, on the basis of the results of the assessment mentioned above, the apparently paradoxical conclusion could be reached that the use of military force instead of economic sanctions would, in some cases, better reconcile the search for effective means of coercion with the obligation to minimize negative consequences on innocent civilians.
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� Even though they arguably fall under Article 41 of the Charter, the establishment under Chapter VII of the criminal tribunals for the former Yugoslavia and Rwanda will not be discussed here.





