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INTRODUCTION





National laws, rules and regulations place responsibilities on commanders. So does the law of war, in many scenarios but especially in respect of precautions to be taken in offensive operations. A commander may also be criminally responsible, not only for his own acts but also for the acts of his subordinates. In this article, both aspects of a commander's responsibilities are examined. 





For the purposes of this article, a commander may be defined as a soldier having either direct authority over a body of troops or authority over a geographical area in which troops are stationed or operating.�  Depending on the circumstances, a commander may be a corporal commanding a section or a general commanding an army group.





RESPONSIBILITIES IN THE CONDUCT OF OFFENSIVE OPERATIONS





Responsibilities





Those who plan or decide upon an attack must:�





a.  Do everything feasible to verify that the target is a military objective.





b.  Take all feasible precautions in the choice of weapons and tactics to avoid, or at least minimize, death or injury to civilians or damage to civilian objects.





c.  Cancel, suspend or re-plan the attack if its incidental effects are likely to be excessive in relation to the military advantage expected from the attack (Rule of Proportionality).





d.  Give effective advance warning of attacks which may affect the civilian population, unless circumstances do not permit.  











�






Explanation





Target selection





In the first place, it is necessary to do what is feasible to check that the target is actually a military objective. Feasible means what is practically possible taking into account the prevailing circumstances, including both military and humanitarian considerations. If there is a choice of targets, it is necessary to consider what offers the best military advantage (which includes taking account of own casualties and expenditure of resources) with the least incidental loss or damage. Where there is a choice of targets offering the same military advantage, the one whose attack would cause the least incidental damage is to be selected.�  Then it is up to the commander to decide which military objectives should be attacked and in what order. In a static situation, a commander may draw up a target lists, but those lists must be kept up-to-date in the light of changing circumstances. 





Weapons and tactics





The commander has to consider various factors when deciding what weapon or tactics to use, the object being to neutralize the military target with the least possible incidental damage or loss:





a.   the importance of the target and urgency of the situation; 





b.  intelligence about the proposed target, i.e., what is it being, or will be, used for and when;





c.   what weapons are available, their range, accuracy and radius of effect;  





d.  conditions affecting accuracy of targeting such as terrain, weather, night or day; 





e.  factors affecting incidental loss or damage such as the proximity of civilians or civilian objects in the vicinity of the target or other protected objects or zones and whether they are inhabited, or the possible release of hazardous substances as a result of the attack; 





He then has to decide how to achieve his objective of neutralizing the target with the least incidental damage. However, in making his decision he is also entitled to take into account the risks to his own troops posed by the various options open to him.





Rule of proportionality





Explanation





�
There is an obligation to refrain from attacking a target if the rule of proportionality is expected to be violated.  The rule is an attempt to balance the conflicting interests of military necessity and humanity. The question here is: are any likely incidental effects of the attack proportionate to the military gain expected? This rule of proportionality requires a calculation of the likely casualties, both military and civilian, and damage compared with the specific military advantage expected from the attack.  It includes an assessment of the risk and effect of weapons malfunctioning or human error, but not matters over which the attacker has no control, such as the effect of enemy actions.





Although they are not military objectives, civilians and civilian objects are subject to the general dangers of war in the sense that attacks on military personnel and military objectives may cause incidental damage.  It may not be possible to limit the radius of effect entirely to the objective to be attacked, a weapon may not function properly or be deflected by defensive measures, or a civilian object may be attacked by mistake because of faulty intelligence.  Similarly, civilians working in military objectives, though not themselves legitimate targets, are at risk if those objectives are attacked. Members of the armed forces are not liable for such incidental damage, provided it is proportionate to the military gain expected of the attack. 





Example





To understand the workings of the rule of proportionality, it is best to look at a practical example. Suppose a commander identifies an empty enemy military truck parked in a residential area of a town. The commander will have to consider the various factors listed above when deciding what weapon to use, then decide how to neutralize the target with the least incidental damage. In the case in question, the military target is of relatively low priority whereas the likelihood of incidental damage is high. This would indicate a decision either not to attack the target at all or to use direct-fire weapons, such as aimed 30mm cannon rounds or an anti-tank rocket, which combine a relatively high probability of hitting the target with reduced incidental effects, provided they can be effectively deployed in the circumstances.





To take a variation of the first example, suppose that the enemy truck armed is equipped with a mortar on the back and drives to a point in a residential area from which it would be well-placed to fire at your position.  It would have been unlawful for the enemy deliberately to use a residential area as a shield but, subject to the rule of proportionality, permissible if there were a good military reason for locating the mortar there, such as that the position offered the best position for engaging targets. The factors in response to the enemy action are the same except that here the enemy truck is a higher priority target because, first, it is armed and, secondly, it poses an immediate threat. The option of taking no action, therefore, does not arise.  





Warning





�
The commander is under a responsibility in the case of any attack to consider the feasibility of giving a prior warning. Most rule of engagement cards for sentries or members of patrols require warnings to given before fire is opened unless their lives would be put at risk by so doing. Obviously, attacks against combatant personnel are not normally preceded by a warning since the element of surprise is usually crucial to the successful outcome of an attack. However, if the civilian population are likely to be affected by an attack, the question of warnings must be considered. If the civilian population are friendly, it may be possible to get a warning to those likely to be affected; if they are hostile it may not be feasible to do so since the warning is likely to be passed to the enemy. Where one side has air or tactical supremacy, warning of proposed bombing may be possible without risk to the attacking air crews.





The warning must be effective. Obviously, a broadcast in a language which the population does not understand would not be effective nor, probably, would a warning to authorities hundreds of miles away from a place that was cut off or one whose terms were so vague as to be useless.





Warnings can be given by radio or television broadcasts or by the dropping of leaflets. Where territory is occupied by the enemy, the passing of warnings to the population by word of mouth would probably be safer.





Practical implementation





Nothing is laid down in the law of war about how the commander should meet his responsibilities in practice. Leaving aside the law of war, command, under normal military structures, implies power to direct the effort of the military organization under command in the most efficient way to achieve a military purpose and an accountability to higher military authority for what is done. By and large, commanders direct operations by issuing appropriate orders and ensuring in broad terms that those orders are complied with. That will mean adopting proper procedures, for example, staff procedures, periodic briefings or situation reports, so that they are aware of what is going on. They need to do so to be able to command effectively. Further, if they become aware that their orders are not being carried out properly, they will issue further orders or investigate the matter and deal with offenders.  





Orders to subordinates about target selection





Orders may either be specific to the task to be performed or, if they relate to duties of a routine nature, may be standing orders. Orders may be given orally or in writing. Standing orders are usually in writing. Orders for opening fire are often issued in the form of card to be carried in the pocket. There may be different cards for different types of weapons or duties. These orders are sometimes called rules of engagement (ROE). ROE can take the form of a series of permissions based on the commander's assessment of the threat or tactical situation. Within the level of permissions granted, the soldier may be expected to use his discretion to deal with the circumstances he faces. Nothing in his orders prevents a soldier, as a matter of law,  from using reasonable force in self-defence. The more advanced, sophisticated or deadly the weapon or weapons system the more stringent one would expect the controls in orders or ROE to be and the higher the command level at which one would expect orders to fire to be given and those weapons to be controlled. For example, sniper rifles, medium or heavy machine guns, mortars and artillery pieces and tanks are likely to be controlled at least at company or battalion level.





Evaluating compliance with orders





�
Once a target has been engaged, nothing specific is laid down by the law of war as to the steps to be taken by the commander to ensure that those under his command have acted lawfully. It is a question of the responsibility of the commander for the actions of troops under his command, that is, to ensure that they act lawfully and to take steps to deal with those who commit offences. At the very least one would expect a commander, as a matter of normal military procedure, to receive regular reports or briefings from his own staff and from his immediate subordinates on the progress of military operations. If, as a result, he becomes aware that those under his command are acting unlawfully, he has the power, and the opportunity, to issue correcting orders and investigate and deal with any offences. He must also keep operational plans under review in the light of changing circumstances because Plan A, which was drawn up to deal with contingency X, will probably be useless if the commander has to meet contingency Y.





Responsibility for activities of those not directly under command





The responsibilities of commanders are clear where there is a unified command structure but it is less clear when allied or other elements are operating in the same area without being placed under command. 





During the war in the former Yugoslavia from 1992-95, a group of mercenaries, including Japanese, Russians and even an American,  who offered their services to the Bosnian-Serbs and called themselves the "heroes", indulged in sniping from part of the line around Sarajevo which they held until they were forcibly removed from their positions by Bosnian-Serbs.� What is the responsibility of the commander for the activities of people like this?





A commander has a clear duty with regard to the actions of soldiers under his command but for the actions of others, it will depend on his command status, for example, whether he commands an area or district and everybody in it, as is the case when he is appointed to a such a command or a state of martial law exists, or whether the persons concerned have been placed under his command. At the very least, however, he should be making complaints to the appropriate authorities about such activities. If he does not and tolerates them, it is possible to draw an inference that he was condoning or encouraging their actions. In principle, it makes no difference if the activities take place closer to the front-line save that it may be easier to draw an inference of military command responsibility in forward areas. Further, the commander may be putting the civilian population in the area under his control at greater risk of counter-attack if he does not control all military activity in that area, so carries a heavier burden of responsibility there, unless, of course, civilians have been evacuated from the area in question.


  


CRIMINAL RESPONSIBILITY - DISCUSSION�





Quite apart from his responsibility to conduct military operations under national and international rules and regulations, a commander may also be criminally liable if war crimes are committed by him or those under his command. Liability is clear if the commander commits a war crime himself or assists in some way in its commission, but very often his responsibility will be less sharply defined because he will be remote from the scene of the crime or from those who have committed it.











�
The Second World War Trials





The following principles of criminal responsibility are drawn from the decisions of tribunals in the war crimes trials that followed the Second World War.





Individual responsibility





Commanders are responsible for the orders they give and so if the orders are unlawful they are as responsible in law as those who carry out the orders.�





Command responsibility





Basic rule





Even if he does not order his subordinates to commit the unlawful acts, a commander is liable if he knew, or ought to have known, of them and failed to take steps to prevent them.� 





Exception for detail





However, "a high commander cannot keep completely informed of the details of military operations of subordinates and most assuredly not of every administrative measure.  He has the right to assume that details entrusted to responsible subordinates will be legally executed."�  There must be an unlawful act by the commander or a failure to supervise his subordinates constituting a dereliction of duty on his part.





Assumption of legality of orders not obviously unlawful





Within certain limitations, a commander is entitled to assume that orders issued by his superiors and the state which he serves are issued in conformity with international law.  "He cannot be held criminally responsible for a mere error of judgment as to disputable legal questions."  To be held criminally responsible in respect of orders which he passes on , the intermediate commander "must have passed the order to the chain of command and the order must be one that is criminal upon its face, or one which he is shown to have known was criminal."� This is not confirmation of the availability of the defence of superior orders; the defence is based on the lack of criminal intent.  


�
General von Falkenhorst, who had been commander-in-chief of German forces in Norway during the Second World War, was charged with causing the killing of allied military personnel by passing to his subordinates Hitler's commando order. The first paragraph of the order stated that the allies had been using prohibited methods of warfare and that the "brutal and treacherous" commandos were under orders to kill "defenceless prisoners". The order required quarter to be refused to all commandos, whether captured in uniform or not, and directed the court-martial of officers who failed to instruct their troops accordingly or who acted contrary to its provisions. The defence was that von Falkenhorst "took this measure as a reprisal" and that he was not able to verify the facts set forth by Hitler. The accused was found guilty and it is probable that his rank and position placed a higher standard on him than would have been imposed on a subordinate commander. Because Norway was often the scene of commando raids, he could have ascertained that the commandos did adhere to the laws and customs of war and this would have eliminated any basis for the claim of reprisals. Furthermore, under the Geneva Prisoner of War Convention of 1929, then in force, reprisals against prisoners of war were prohibited.  





Proof of knowledge





If knowledge cannot be proved by direct evidence, it may be inferred from the surrounding circumstances, for example, the widespread nature, severity or notoriety of offences,� the prevailing state of discipline, and the participation in offences of officers in the command chain between the commander and troops committing offences.�  The commander will be liable for offences committed during his temporary absence from duty if they arise out of a general prescribed policy he has formulated.� But knowledge will not be inferred if the offences are not of sufficient magnitude or duration to constitute notice to the accused.�





A commander may even be held responsible for the acts of his subordinates without proof of actual knowledge if atrocities are so widespread or severe that he ought to have known about them: "where murder and rape and vicious revengeful actions are widespread offences, and there is no effective attempt by a commander to discover and control the criminal acts, such a commander may be held responsible, even criminally liable, for the lawless actions of  his troops, depending upon their nature and the circumstances surrounding them".�  





�
General Yamashita was held responsible for widespread atrocities committed in areas under his command. His defence was that he was unaware of them, since communications were bad and he was totally preoccupied in dealing with the conduct of the military campaign. The commission trying him, however, said that "where murder and rape and vicious revengeful actions are widespread offences, and there is no effective attempt by a commander to discover and control the criminal acts, such a commander may be held responsible, even criminally liable, for the lawless actions of  his troops, depending upon their nature and the circumstances surrounding them."�





Ignorance of reports





Want of knowledge of the contents of a report made for a  commander is not a defence since failure to acquaint himself with the contents of reports made for his special benefit is a dereliction of duty.�  





Again, much depends on the circumstances of the case. If the commander is busy conducting a military operation, he may simply not have the time to read all reports, even those made for him personally. He may have to put some on one side until time becomes available. But, if he does so, that will require him at least to enquire as to the subject matter of those reports so that he can decide on their priority. If he is told that a report deals with, say, the massacre of civilians by troops under his command, he is put under a duty to do something about it. He cannot simply turn a blind eye to it. He must give appropriate orders to his staff. 





Cases where commander put on notice





There are also cases where, because of the circumstances, the commander should have been put on notice that war crimes were being committed and his failure to do anything about it gave rise to criminal liability on his part.� 





After the Second World War, Major Rauer was charged in respect of three separate killings by troops under his command of a total of 12 allied airmen.  He was acquitted of the first set of killings but convicted of the other two, presumably on the basis that, although he had not given the orders for the killings, he created a climate in which it was known by his subordinates that they would not be punished for killing prisoners of war.  He took no steps to investigate the killings and accepted at face value that prisoners of war had been killed while attempting to escape.  The court may have thought that he had been put on notice after the first set of killings.�





Proof of knowledge - summary





It follows from the above that there are various ways of proving the commander's knowledge:





a.  that he actually knew (admission or documentary or witness evidence), or





b.  that he must have known (evidence of notoriety), or


�
c.  that he ought to have known (serious nature of offence plus evidence of  a dereliction of duty on the part of the commander or of his being put on notice).





Offences by persons not under command





A commander may also be liable for war crimes committed in an area under his control by persons not under his command.�  





Thus commanders of occupied territory were held responsible for crimes committed by the Einsatzgruppen of the Security Police and SD of which they had knowledge and neglected to suppress� and for crimes committed in occupied territory without their consent or approval by SS units under the direct command of Heinrich Himmler.�  At first sight this decision seems somewhat harsh but it seems to be based on the proposition that the commander derives his authority over occupied territory under international law and this does not take into account national regulations or chains of command.  In the von Manstein case� the accused was acquitted of having "ordered, authorized and permitted" mass murders of civilians by para-military and police detachments operating in his area of command, but he was found guilty of violating Arts. 43 and 46 of the Hague Regulations by failing in his duty as a military commander to ensure public order and safety and to respect family honour and individual rights.  This finding turned on the precise degree of subordination of the task force police units to the accused in his capacity as commander in chief, and his actual knowledge of their role and activities.� 





Geneva Protocol I





The principles that emerged from the war crimes trials have now found expression in treaty form in Geneva Protocol I of 1977 which deals with international armed conflicts.





The Commander's liability for war crimes committed by his subordinates





Basic rule





�
A commander is liable for a breach� committed by a subordinate if he knew, or had information which should have enabled him to conclude in the circumstances at the time, that his subordinate was committing or was going to commit such a breach and did not take all feasible measures within his power to prevent or repress� the breach.�





Relevant factors





Some of the factors that a tribunal might take into account in deciding whether constructive knowledge of the superior could be established are  the tactical situation, the level of training and instruction of subordinate officers and their troops (particularly on the Geneva Conventions and Protocols and the handling of prisoners of war) and their character traits, the means of attack allocated or available in an area densely populated by civilians or lack of medical services.�  





Although a commander cannot absolve himself from responsibility by invoking temporary absence as an excuse or by pleading ignorance of reports addressed to him it is necessary to bear in mind that no one is to be convicted of a war crime except on the basis of individual penal responsibility.�  A tribunal has to look at all the circumstances before they can find constructive knowledge.  A temporary absence is one of the factors that they would take into account.  The fact that a report is addressed to a commander does not mean that he sees it or is even aware of its existence.  It is frequently the case in practice that a report addressed to the commander is first seen by the chief of staff who decides whether the commander needs to be made aware of it or not.  The chief of staff may well pass it to another staff officer for action.  Again, the tribunal would have to look at the circumstances before coming to any conclusion.  They might be more inclined to find against a commander if they concluded that he was deliberately turning a blind eye to reports or information about war crimes committed by those under his command, especially where those offences were widespread and a matter of public notoriety.





Duty of commanders to deal with breaches





Apart from being liable to be considered a party to war crimes committed by his subordinates, a commander is in any event under a general duty to maintain discipline and this includes a duty to take action in respect of war crimes committed, or about to be committed by his subordinates or by other persons under his control.  Protocol I is curiously drafted in that when dealing with the suppression of breaches it does not place any direct responsibility on commanders.  It places the responsibility on the high contracting parties and the parties to the conflict to ensure that commanders prevent breaches, train their subordinates and  take action against offenders.�











�
Prevent, suppress and report





Commanders are to prevent and, where necessary, suppress and report to the competent authorities breaches of the Geneva Conventions and Protocol I.�  





This applies in relation to members of the armed forces under their command and also other persons under the control of commanders.  





Members of the armed forces under command include not only those who are regularly under command but also those who are placed under command temporarily� and, within a sector of occupied territory for which a commander is responsible, the term "persons under control" include the population of that sector and even troops operating in that sector which are not directly subordinate to him.�





Training





Commanders are to make members of the armed forces under their command aware of their obligations under the Conventions and Protocol.�  





This applies commensurate with the commander's level of responsibility.





The law of war is becoming very complicated.  One cannot really expect every soldier and officer to know every article and every nuance of the Geneva Conventions and Protocols, let alone the other conventions and writings.  It suffices if they understand the general principles of the law of war and then receive training or instructions specifically related to their mission.  Legal advisers should be on hand� to advise commanders about appropriate levels of instruction.  The important thing is that commanders are alert to the implications of the law of war and take them into consideration, seeking expert advice where necessary, when issuing orders or instructions and take steps to prevent or report breaches of which they become aware, including instituting formal disciplinary action when necessary.





Penal or disciplinary action





If aware that persons are going to commit or have committed breaches of the conventions or Protocol I,  commanders are to initiate such steps as are necessary to prevent those breaches and, where appropriate, initiate penal or disciplinary action against the violators.�  


�
This applies in relation to subordinates or other persons under the control of the commander.





Mental element of war crimes





A person is only guilty of a war crime if he commits it with intent and knowledge.�





Before a war crime or a grave breach of the Geneva Conventions or Additional Protocol I can be established, it must be proved that the accused not only did the act complained of but also that he intended the consequences of his act. This intent is usually referred to as mens rea, criminal intent or basic intent. 





If, for example,  a commander did not intend the consequences of his attack on a military target because the civilian casualties were due to a weapons malfunction or to faulty target intelligence, he would not be guilty of an offence. He would lack the criminal intent despite the consequences of his actions. Or if, for example, a soldier is ordered to take a group of women and children from a battlefield village under armed guard to a town well away from the fighting and there hand them over to the garrison commander, yet it later transpired that they were being held as hostages to protect the military headquarters in that town from attack, his defence might be that he had no criminal intent since he was unaware that the civilians were being taken hostage and thought that they were being brought to a place of safety. 





Very often the required intent is specified in the grave breach provision of a treaty as being wilfulness, as in "wilful killing, torture or inhuman treatment" or "wilfully...making the civilian population or individual civilians the object of attack". Or it may take the form of wantonness, as in "extensive destruction...of property, not justified by military necessity and carried out unlawfully and wantonly". 





The words wilful and wanton necessarily encompass the intentional or deliberate but go beyond that to include cases of recklessness. Criminal liability is not limited to positive acts. It can arise  in the event of  a failure to act when there is a duty to do so and the failure is either with intent that the consequences should follow or is due to recklessness about those consequences.  





In their Commentary on the Additional Protocols, the International Committee of the Red Cross explain wilfulness as follows:





" - wilfully: the accused must have acted consciously and with intent, i.e. with his mind 	on the act and its consequences and willing them...; this encompasses the concepts of 	"wrongful intent" or "recklessness", viz., the attitude of an agent who, without being 	certain of a particular result, accepts the possibility of it happening; on the other hand, 	ordinary negligence or lack of foresight is not covered, i.e., when a man acts without 	having his mind on the act or its consequences..."�


                                                                                                                                           


�
However, negligence which is not sufficient to render the act a grave breach may still suffice for disciplinary action under national military law.  





Manuals





It is of interest to see how the customary rules and the provisions of Geneva Protocol I on command responsibility have been translated into the law of war manuals of various countries.





Australia (1996)





The commander will be held responsible if the commander:





a.  knows subordinates are going to commit war crimes and does not prevent them,





b.  knows subordinates have committed war crimes and does not punish them,





c.  should know subordinates are going to commit war crimes and does not prevent them, or





d.  should know subordinates have committed war crimes and does not punish them.�





Canada (1998 - in draft)





Superiors are guilty of an offence if they knew, or had information which should have enabled them to conclude, in the circumstances ruling at the time, that the subordinate was committing or about to commit a breach of the law of armed conflict, and they did not take all feasible measured within their power to prevent or repress the breach.�





U.K. (1958)





The commander is also responsible, if he has  actual knowledge or should have knowledge, through reports received by him or through other means, that troops or other persons subject to his control are about to commit or have committed a war crime and if he fails to use the means at his disposal to ensure compliance with the law of war.� In the current re-draft of the UK manual, which is yet to be published, the latter part of this passage is expressed thus: ...the commander is also responsible if he knew, or had information which should have enabled him to conclude in the circumstances at the time that a subordinate was committing or was going to commit a war crime and did not take all feasible measures within his power to prevent or repress it.� 





�
U.S.A. (1997)





Commanders are responsible for war crimes committed by their subordinates when any one of three circumstances applies:





a.  The commander ordered the commission of the act;





b.  The commander knew of the act, either before or during its commission, and did nothing to prevent or stop it; or when





c.  The commander should have known, "through reports received by him or through other means, that troops or other persons subject to his control [were] about to commit or [had] committed a war crime and he fail[ed] to take the necessary and reasonable steps to insure compliance with the law of war or to punish violators thereof."�





Others





The author has not been able to find any passages dealing specifically with the commander's liability for the war crimes of his subordinates in the German and Swiss manuals,� though these do  emphasize the responsibility of commanders to ensure compliance with the law of war and for any orders which they give. 





An example of the approach of French-speaking countries to the problem is that of David, who, having reviewed the provisions of Geneva Protocol I and of the statute of the International Criminal Tribunal for the former Yugoslavia as well as the Second World War cases, concludes: Il en résulte qu'un crime de guerre commis par un subordonné peut également être imputé en tout ou partie au supérieur qui n'a pas pris les mesures nécessaires pour le prévenir ou le réprimer.�





More recent developments





Some enlightenment of questions of command responsibility can be derived from the statue of  International Criminal Tribunals  for the former Yugoslavia and Rwanda and the statute of the International Criminal Court. 





International Criminal Tribunal for the former Yugoslavia





Article 7 of the Statute of the International Criminal Tribunal for the former Yugoslavia, reflecting customary law, deals with failure to act as follows:


�
                                                                                                                                          


"the fact that any of the acts...was committed by a subordinate does not relieve his superior of criminal responsibility if he knew or had reason to know that the subordinate was about to commit such acts or had done so and the superior failed to take the necessary and reasonable measures to prevent such acts or to punish the perpetrators thereof." 





International Criminal Court





The Statute of the Statute of the International Criminal Court deals with command responsibility as follows:�





"1. A military commander...shall be criminally responsible for crimes...committed by forces under his or her effective command or control, or effective authority and control as the case may be, as a result of his or her failure to exercise control properly over such forces, where:





(a)  That military commander...either knew or, owing to the circumstances at the time, should 


have known that the forces were committing or about to commit such crimes; and





(b)  That military commander...failed to take all necessary and reasonable measures within his or her power to prevent or suppress their commission or to submit the matter to the competent authorities for investigation and prosecution."





The Statute of the International Criminal Court deals with the question of intent by specifying that an accused person is only to be convicted if  his offence was committed "with intent and knowledge". An accused has intent if, in relation to conduct, he "means to engage in the conduct" and, in relation to a consequence, he "means to cause that consequence or is aware that it will occur in the ordinary course of events." Knowledge means "awareness that a circumstance exists or a consequence will occur in the ordinary course of events".





COMMANDER'S CRIMINAL RESPONSIBILITY - CONCLUSIONS ABOUT CURRENT LAW





A commander will be criminally responsible if he participates in the commission of a war crime himself, particularly if he orders its commission. 





But even if he does not participate directly, the fact that a breach was committed by a subordinate will not absolve a superior from responsibility if he knew or ought to have known that it was being committed and did nothing to prevent it or bring the offender to justice.� 





It is unlikely that a senior commander would himself carry out an individual attack though he may have been involved in its planning and so be responsible for the outcome. His responsibility is more likely to be engaged either because he orders the attack or because it is carried out by troops under his command by virtue of authority expressly or implicitly delegated to them.


�



Actual knowledge may be difficult to prove, but can be inferred from the surrounding circumstances, especially if war crimes by those under command are so widespread as to be notorious, for example, when soldiers under command carry out sustained and frequent unlawful attacks,� but any presumption to that effect would be rebuttable and if the tactical situation is hectic it may not be possible for the commander to concern himself with the detail of every individual attack. In assessing the commander's responsibility, therefore, full account must be taken of the difficulties under which he was operating at the relevant time. The closer a commander is in the chain of command to those who commit offences, the more likely is knowledge going to be inferred.





Liability may also attach to a commander even if he did not actually know about the acts of subordinates but ought to have known about them and his failure in this respect constituted a dereliction of duty on his part, for example, if he is put on notice but fails to do anything about it. This would include failure to try and punish offenders or report offences to the appropriate authorities. Failure to punish war crimes committed by those under his command can make a commander party to those crimes if by consistently failing to take action over a period of time he creates a climate of disregard for the law of war. Even where failure to take action over a period of time does not make the commander a party to the actual crimes committed, failure to take action may itself amount to a war crime if the case is sufficiently serious to warrant it. 


 


Sometimes an intermediate commander is by-passed and orders are passed direct from a senior commander to a subordinate unit. The responsibility of the intermediate commander would be engaged if he knowingly passed on the orders or if he adopted them in some other way.





Evidence in support of charges against commanders would include not only evidence of command structures, the room for discretion of subordinate commanders, the rights and responsibilities of commanders and subordinates under relevant military law but also the actual practice of the conduct of military operations and the extent to which violations were brought to the attention of commanders and the effect of protests.  In considering the responsibility of commanders of regular forces for the activities of irregular armed groups operating in their areas, the extent to which those activities had been encouraged, condoned, tolerated, disowned or prevented by the commander would be relevant. The following list of factors that a tribunal might wish to take into account to infer the commander's responsibility has been suggested:� the number, type and scope of  illegal acts; the number and type of troops and logistics involved; the geographical location and widespread occurrence of the acts; the tactical tempo of operations; the modus operandi of similar illegal acts; the officers and staff involved; and the location of the commander at the time. 





�
A tribunal considering the commander's responsibility would have to look at the situation as the commander saw it in the light of his knowledge of the situation and of the relevant information actually or reasonably available to him and of the characteristics of the available weapons, the way they are to be used, the importance of the military target and the likely incidental effects of any attack.  In considering the responsibility of military commanders with regard to attacks, the attack as a whole, or that part for which he is responsible in the context of the attack as a whole, should be examined, not merely isolated of particular parts of the attack and it must be remembered that military commanders are obliged to make decisions on the basis of their assessment of the information which is available to them at the relevant time, not on the basis of the information or situation as it subsequently emerged.
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