The Lecture: “Structures for African Economic Integration: a Comparative Survey”

Economic integration is an interesting subject with regard to Africa for several reasons.  First, in global terms it is the flavor of the month, or flavor of the generation as far as economic development is concerned. It is doubtful, though, that the drafters of the General Agreement on Tariffs and Trade anticipated the popularity of economic integration when they included in the GATT permission to deviate, at article XXIV, from the most favored nations principle in favor of regional trade groups.  Presently there are about 75economic agreements under XXIV and 14 under the WTO Enabling Clause, which is a special provision for developing countries.  


Second, in Africa, not much has worked in terms of development policy to raise the continent from its economic woes.   Though the continent is diverse in several respects, one area of similarity is in  the problems of development.  Hence there is  interest in regional economic development throughout the continent, especially since the multilateral trend toward lower tariffs has undercut the value of the preferential access to developed country markets on which African nations and other developing countries had based a large part of their trade policies.    


Thirdly, that interest in regional integration is quite significant. There are more than a dozen Article XXIV or Enabling Clause type regional integration agreements in Africa.  Additionally, the Organization of African Unity has set its sights on a continental integration process, called the African Economic Community.  It is an ambitious plan that seeks to do in about 34 years what Europe kind of accomplished in 41 years. 


My discussion has a few parameters that I would like to share. I am primarily focused on Sub-Saharan Africa for two reasons.  First, that region is often studied as a unit in most academic and policy settings, primarily because of the common cultural and racial heritage of the region.  Secondly, the development issues and problems are remarkably similar. 


My second parameter is that this is a work in progress.  The number of integration agreements, the number of development priorities and the number of issues of  interaction among the various sub-regional agreements and with the continental plan is quite large, and requires additional time for examination.   In addition, I have chosen to discuss only part of my present completed research-- a discrete legal issue involving governance, though I would love to take questions on the economic policy issues later.   So far today’s talk I have chosen to examine five regional economic agreements.  Those five, which I consider to be among the more important are the continental plan, the African Economic Community, Economic Community of West African States (ECOWAS) –the revised treaty, the Common Market for East and Southern Africa (COMESA), which replaces the Preferential Trade Area, the Southern African Development Community (SADC), which is an evolution from the more modest cooperative Southern African Development Coordination Conference, and the revival of the East African Community (EAC). The latter is in draft form.  The parliaments of the three soon to be member states, Kenya, Tanzania, and Uganda, are debating the provisions of the treaty this fall.  The AEC, ECOWAS, COMESA and the draft EAC are  customs union and common market agreements, much like the EEC, and the AEC, and ECOWAS aspire for both economic and monetary union, while COMESA aspires for economic union only.   One of the  common features of the AEC, EAC, ECOWAS, and COMESA is that they each will have a common external tariff for all of the constituent countries. This means that the communities will eventually have a single tariff structure, and not separate tariff structures for each country.  The Southern African Development Community, SADC, is a free trade area, and not a customs union/common market like the other agreements examined.  With a limited exception for South Africa and the smaller states of  Namibia, Lesotho, and Swaziland, which do share a common external tariff, the other 11 or so states each have separate tariff structures.  SADC’s aspirations are more limited than the other agreements.  Each of these are notable either in terms of size, economic importance, or historical significance. 


My approach this afternoon will be to focus on one issue of regional economic integration industrialization, and to assess the governance structures of the agreements with that issue in mind. But first let me share some general perspectives about economic integration.  


Because economic integration requires serious co-ordination and synchronization in order to accomplish its goals, I believe that states which have chosen deep integration, as have most of the states in my survey,  must develop a regional consciousness.  This consciousness should include the willingness to give up unfettered sovereignty over certain areas state governance. 

In doing so, states have to be willing to fulfil their obligations to the regional entity and be willing to accept the consequences of not fulfilling those obligations in terms of sanctions.  Those sanctions should be fair and non-discriminatory.  The less discretion, the more this fairness can be achieved and the easier, I believe, it is to cede sovereignty.   Sovereignty includes the right to give up certain prerogatives in a state’s international relations.  To cede sovereign prerogatives is in itself, an exercise of sovereignty.  To take it one step further, to quote one commentator speaking of Latin American integration:  “ Supranational orgainzations are supposed to pursue, more or less independently, the agreement’s broader integration objectives.  The greater the permitted interference by sovereigns, the greater the risk that domestic agendas will interfere or sectoral interests prevail.”

But on the other side, where the entity has authority to compel state behavior in fulfilment of its regional responsibilities and obligations, that authority has to be tempered with a truly democratic decision-making procedure which inspires confidence in the process.

In examining the various African economic agreements I believe that some work needs to be done on this rather basic sovereignty calculus.  It is asking a lot of new governments, many of which have to worry about basic governance structures at home, to cede power over some very basic authority in areas affecting the economy.  But the states have agreed to the formula of economic integration.  And I believe that its important to either commit to economic integration, or to abandon the process altogether.  At stake is the credibility of Africa’s economic policy-making abilities, particularly in the eyes of the capital markets. The question is how to balance legitimate concerns with the need for regional agreements that are not subject to policy and legal paralysis.  

Governance


Consensus, Discretion, Sanctions and Judicial Independence


The agreements examined have decision-making processes that involve either discretion or consensus, or both.  As far as judicial independence, the agreements are more of a mixed bag


The problem with discretion and consensus I believe are apparent.  They are attempts to hold on to sovereign prerogatives that are not always in the best interest of regional integration.  Consensus runs the risk of decisional paralysis while discretion runs the risk of decisional discrimination.  Here is perhaps a dual edged sword.  On the one hand, as far as consensus is concerned, a consensus not to do something might be, as  a former official with one of the agreements discussed here suggested to me, part of a  definite tendency toward comity in relationships among African leaders—the sense of not wanting to confront a leader who feels strongly about a particular matter. So, no decision is taken.  On the other hand, there is the decision to do something.  Again, the comity element is working here.  But in this case, there is the problem of lack of implementation.  This is a very real problem in African economic integration.  Measures that need implementation do not get implemented.  Getting rid of consensus alone is not going to solve the problems unless there is the political will to engage in effective decision-making and implementation. However, getting rid of the overreliance on consensus will go a long way, I believe and hope, toward creating a regional consciousness.  

As far as discretion is concerned, member states need a sense of  fairness and consistency in order to be supportive of regional goals that might at times conflict with particular national interests.  

Also, on the subject of judicial independence, I am referring to how cases involving the interpretation of the treaties or violations of obligations get to the court.  A process that routes all matters through a consensus or discretionary process I believe will cause problems.  Sanctions should similarly be meted out on the basis of clear rules and consistent application, characteristics that I do not believe that can be achieved in a consensus or discretionary process.  

This really all boils down to the development of a regional consciousness.  


A few years ago, an article by J.H.H. Weiler, The Transformation of Europe, examined the development of governance within the European Communities.  In it, Weiler discussed some basic aspects of the governance psychology of supranational organizations in a way that I believe is applicable beyond the EC/EU.  Drawing on another work that dealt more broadly with institutions, Weiler argued that for a supranational organization to work there had to be what he called the foreclosure of selective exit.  By that he meant that even though a state could exit an organization by just quitting, a state should not be allowed to pick and chose which aspects of the organizations rules and decisions it would abide by.  This is what he meant by foreclosing selective exit.  On the other hand, in light of the foreclosure of selective exit members will seek ways to assure themselves that the law making institutions are under their control so that they may exercise their voice in the law making process.  Now,  the underlying documents of any supranational organization will include some avenue for members to voice their views in the law making process.  But this reaction to foreclosed exit was viewed by Weiler as enhanced voice—the members seeking additional assurances beyond the constitutional document that their voice will not only be heard, but will be determinative in the rule making process.  


The process of economic integration in Africa will depend upon establishing this exit, voice equilibrium that Weiler speaks of.  But in examining European integration, Weiler notes that enhanced voice came as a reaction to the foreclosure of exit apparent in the actual decision making processes (the position of the Commission as the body that proposes legislative policy), and the ability of the ECJ, to hear cases referred to it outside of the political structure and through the various national courts systems, a process that lead to decisions establishing the doctrine of direct effect and supremacy, both of which Weiler describes as part of the foreclosure of selective exit process.  Much of the enhanced voice that we see in the African integration agreements, the consensus, the discretion, the limits on court jurisdiction in some cases and not all, the discretionary nature of sanctions, are part of the constitutional structure of those agreements.  The failure to implement, is extra constitutional, but it is a by-product of the consensus problem, as well as a by product of the failure to commit to regional goals.  

So, in addition to being concerned about those aspects of governance as they currently stand, I am trying to determine if there is the possibility that member states of the African agreements may seek even further enhanced voice if they view their exit (read sovereign prerogatives) encroached upon by the institutions?  Or has the constitutionalization of enhanced voice effectively eliminated any chance of institutional development to foreclose selective exit?  

Lets take a look at institutional architecture in the various agreements.  In the case of each of the agreements, decisions of the various governing organs are binding on the member states.  Several of the agreements have some sort of consensus decision-making method.   Consensus decision-making can be found in the decision making organs of SADC, COMESA, the East African Community, and ECOWAS, though the latter, depending upon the text of an as yet to be completed protocol, may utilize consensus and two thirds super-majority decision making over a variety of issues, depending upon the issue.  The AEC will utilize consensus only where possible, with the super-majority method used when consensus fails.  

A judiciary that is seen as independent will engender confidence in an integration scheme in various sectors, not the least of these is the investment sector—which integration schemes need for their success.  Indeed, it has been argued that previous integration efforts in Africa suffered in terms of trade expansion because of uncertainties about the ability of the judiciaries to resolve economic disputes. Also, a court system that does not depend upon discretionary and consensus referral is more likely to produce the kind of solidifying decisions that the European Court of Justice produced in the early years.    So as far as referral of matters to the various regional courts, the AEC follows the super-majority route concerning decisions of the executive body to refer matters of member state compliance to that body’s judicial organ. Referral by member states of allegations of violations is also allowed under that agreement. There is no provision for either individual standing or referral from national courts, however.   Switching to ECOWAS, both member state and executive organ referral is provided for in the ECOWAS judicial protocol.  The executive organ referral, however, is discretionary.  Furthermore, individuals may only have their interests dealt with by referral by their national governments.  Such national government referral is not mandatory under the judicial protocol.  There is likewise no provision for referral of treaty matters from the national courts. 

COMESA and the EAC have virtually identical procedures, and these procedures assure a more activist court posture.  The Secretary Generals of both organizations refer matters of member state violation to the community courts only after the implementing bodies (composed of regional ministers) of the two schemes have failed to achieve resolution by other means. Member states and individuals may also refer matters, though individuals must exhaust national remedies before taking a matter before the community courts.  In both COMESA and the EAC, national courts must refer matters involving treaty interpretation to the community court before issuing judgments in cases where an issue of treaty interpretation is present.  (I should note that the COMESA court is not yet fully functional, as appointments to the court were just made last June.).  In the case of SADC, a protocol on the judiciary has yet to be produced.  

Sanctioning follows similar consensus and discretionary trends.  The AEC, otherwise more hard-law oriented than the others, metes out sanctions in a discretionary manner.  Sanctions may be imposed, and only if a member state “persistently fails to honor” its obligations.  The latter standard may be more precisely defined in court decisions or practice, but the decision of whether to sanction and which sanction to use remains discretionary.  The same is the case for ECOWAS, COMESA, the EAC as well as for SADC.  SADC also adopts the “persistently fails to honor” standard for beginning the process of sanctioning.  

Kenneth Kiplagat, of the Faculty of Law at the University of Nairobi, argues that generally regional integration treaties in developing country are so imperfect in declaring enforceable legal norms that they can be regarded as nudum pactum. I am not sure that I would go quite that far, at least as regards my comments about decision making processes and judicial competence, but I do believe that paralysis in many areas of decision-making and enforcement is on the horizon for these agreements.  This paralysis, when it comes, will be the result of a phenomenon in which politics is, as Kiplagat notes, so pervasively intertwined in the integration process at all levels that political input and interference have been accepted as part and parcel of the integration process. To be fair, I must note that consensus may work sometime, as can discretionary sanctioning and discretionary judicial referral.  And certainly, when politicization comes as a response to already strong institutional procedures and powers, an equilibrium, on the order of the exit and voice can be set up to the benefit of the total process.  But absent that equilibrium, these are not good foundations on which to start administering complex legal and economic decisions.  

Conclusion

Let me spell out the dilemma here as regards industrialization. An industrialization policy will require decision-making on very contentious issues.  Questions such as: Who will benefit from incentives to invest in regional industries; whether to maintain national industrial policies; how and if regional or national industries will be protected as part of an infant industry development scheme; whether to engage in an export policy, and when—after a national or regional industry has become competitive? Or before?  When to remove whatever protection is in place.  What to do about poor export performance?  Each of these decisions will effect somebody’s national interests.   

And assuming that the answers to any one of these questions would be the correct economic answer, if there is such a thing, we still have a problem.  Even good economic policy is subject to decisional paralysis.  This is because with developing countries, especially in Africa, economic decisions tend to take on a greater magnitude than in developed countries in terms of human costs.  Also, at lower levels of development, the benefits of economic integration tend to flow toward the more developed regions leaving the underveloped regions in dire straits.  So the competition for benefits of integration will likely be great.

If I speak forcefully for a definitive legalistic governance scheme, it should be recalled that I laid the seeds for a little challenge to my thesis.  If consensus is bad, then, I hope you would ask, would not majority decision-making just fuel the fire for countries to fail to implement.  I am betting that this could be avoided, though I am not sure.  Again, it all boils down to the development of a regional consciousness.  Tooling around with the constitutional documents can help set a standard, though, and if the EC during the period when the Luxembourg Accord was at its strongest is any example, the fact of a strong constitutional document will, I hope, stem the tide toward mass de facto defections from the regional plan.  

As far as discretion is concerned, an alternative to this  is hard law and definitive enforcement.  The former official of one of the agreements that I mentioned earlier discussed with me whether an opt out provision would be an alternative to soft legal decisional and enforcement norms.  He suggested that the use in the EU of this extra-constitutional device might solve the EU’s problems, but it would create problems in parts of Africa.  The culture of economic integration is well established in Europe, so when the UK opts out of the Social Chapter, or the UK and Denmark opt out of single currency, the existence of the EU was not threatened.  Not so in parts of Africa where this culture has not been established.  

A couple more observations are in order.  Part of the culture that made the EU work may have been in the common experience during the Second World War.  From the beginning of the EU, we have constantly heard that economic integration would make another European war unthinkable.  Otherwise, why would the original EC nations sign and ratify the Treaty of Rome with governance provisions and structures that eight years later they decide that they cannot live with and decided to modify that structure through the Luxembourg Accord which introduced consensus voting as a political counterweight to the Treaty’s institutional architecture.  They did so because even though they must have harbored some concerns about the institutional scheme, there was a sense of urgency about their business. 

Some might that a similar urgency does not really exist in Africa.   But that is obviously wrong considering the economic malaise that exists there.  So the makings of a similar sense of urgency ought to be developing in Africa—an urgency that should create the kinds of institutions necessary for development. 

Finally, I return to the question raised earlier—what will happen to the equilibrium set up by foreclosed exit and enhanced voice.  I noted earlier that what appears to be going on in some of the agreements in Africa is that enhanced voice is preceding foreclosed exit.  What will happen?  With this “reverse exit/voice” can an equilibrium develop to the benefit of regional integration?  I am not sure, but I doubt it—unless at some point African leaders get tired of constant economic malaise.  
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